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Introduction

[1] Mr Garreth Prince, the gppdlant, wishes to become an atorney. He has satified dl the
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academic reguirements for admisson as such.!  The only outstanding requirement is a period of
community sarvice which heisrequired to parform in terms of section 2A()(ii) of the AttorneysAct.2
In an gpplication to regider his contract of community service with the Law Sodety of the Cape of
Good Hope (the Law Sodiety), the second respondent, as required by section 5(2) of the Attorneys
Act,? the gppdlant not only disdosed thet he hed two previous convictions for possession of canngbis
stiva (cannabig)* but dso expressad hisintention to continue usng cannebis  He dated that the use

of cannabiswas ingoired by his Redefai rdigion.

[2] The Law Sodiety dedlined to regigter his contract of community service. It took the view that
a person who, while having two previous convictionsfor possesson of cannabis, dedlareshisintention

to continue bresking thelaw, is not afit and proper person to be admitted as an dtorney.® Intheview

He has completed the B lurisand LLB degrees. At thetime of thelaunching of these proceedingshewas
pursuing, part-time, LLM studiesin Labour Law. He has also successfully completed a course with the
School for Legal Practicein partial fulfilment of the period of articlesof clerkship requiredintermsof section
2A of the Attorneys Act 53 of 1979.

2 Attorneys Act 53 of 1979.

3 Section 5(2) provides:
“The secretary of the society concerned shall, on payment of the fees prescribed under
section 80, examine any articles or contract of service lodged with himand shall, if heis
satisfied that thearticlesare or contract of serviceisin order and that the council hasno
objection to theregistration thereof, on payment of the fees so prescribed register such
articles or contract of service and shall advise the principal and candidate attorney
concerned of such registration in writing by certified post.”

It is also known as “marijuana’, “hashish” and “dagga’ and the Rastafari call it “ganja’ or “The Holy
Herb”.

5 Section 4A(b)(i) provides:
“A candidate attorney intending to perform community service shall submit to the
secretary of the society of the province in which the community service is to be
performed, the following, namely . . . proof to the satisfaction of the society that he. . .
isafit and proper person”.
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of the Law Sodety, as long as the prohibition on the use or possesson of cannabis remains on the
datute books, the gopdlant will consstently bresk thelaw and thiswill bring the atorneys professon

into disrepute.

[3] Cannabis isadependence-producing drug, the possession or use of which isprohibited by the
law, subject to very few exceptions that do not gpply to the gopdlant. The gopdlant unsuccessully
chdlenged the condtitutiondlity of thisprohibition, both in the Cape of Good HopeHigh Court (theHigh

Court)® and later in the Supreme Court of Apped (the SCA).” Hencethis apped.

[4] This goped concarns the conditutiond validity of the prohibition on the use or possession of
cannabis when its use or possesson isingpired by rdigion. The gppdlant does not digoute thet the
prohibitionsarvesalegitimaie government interest. Wearethereforenot called upon to decide whether
cannabi's should belegdlised or not. The congtitutiond complaint isthet the prohibition is bad because

It goestoo far, bringing within its scope possesson or use required by the Radafar rdigion.

[5] Thegoped isresged by the Attorney-Generd and the Minigter of Hedth. The Law Society

and the Minigter of Justice abide by the decison of the Court.

6 Reported asPrincev President of the Law Society, Cape of Good Hope and Others 1998 (8) BCLR 976 (C).
Initially, the appellant challenged the decision of the Law Society refusing to register his contract of
community service.

! Reported asPrince v President, Cape Law Society, and Others2000 (3) SA 845 (SCA); 2000 (7) BCLR 823
(SCA).
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History of litigation
[6]  Whenthelitigation commenced in the High Court, the appdllant chalenged the constitutiondlity
of thededison of the Law Sodidty, dleging thet it infringed hisrightsto freedom of rdigion,® to dignity,®
to pursue the professon of his choice® and not to be subjected to unfair discrimination.* He sought
anorder reviewing and setting asde the decison of the Law Soaety refusing to register his contract of
community sarvice and directing the Law Sodety to register hiscontract with effect from 15 February
1997. However, by the time the matter reeched this Court, the gppdlant had broadened his
condtitutiond chalengetoindudeachdlengeto section 4(b) of the Drugsand Drug Trafficking Act 140
of 1992 (the Drugs Act)*? and section 22A(10) of theMedicinesand Related Substances Control Act
101 of 1965 (the Medicines Act).”® It isthis chdlenge thet led to the intervention of the Minigter of

Judtice, the Miniger of Hedlth and the Attorney-Generd.

[7]  Thismater first camebeforethis Court in November 2000 Asthefocusof thechdlengehed
been on the decison of the Law Sodely, there was insuffident information on record to determinethe

condtitutiondity of the impugned provisons. After extensve agument, the partiesweregranted leave

8 Sections 15(1) and 31(1) of the Constitution of the Republic of South Africa Act 108 of 1996.

° Section 10 of the Constitution.

10 Section 22 of the Constitution.

1 Section 9 of the Constitution.

12 Seebelow n 24.

13 Seebelow n 32.

14 Princev President, Cape Law Society, and Others 2001 (2) SA 388 (CC); 2001 (2) BCLR 133 (CC) (Prince
1).



NGCOBO J
to submit further evidence intheform of affidavits. The gppdlant was directed to ded, amongst other

things with the arcumstancesunder which Radtefari use cannabis, whiletherespondentsweredirected
to respond to gppdlant’ s evidence and, in addition, ded with practicd problems that may arise from
the granting of ardigious exemption. On that occagon the Court made an order which, in pertinent

part, reads.

“2. The appellant isgranted leaveto deliver, on or before 24 January 2001, evidence

on affidavit setting out:

@ how, where, when and by whom cannabis is used within the Rastafari
religion in South Africa;

(b) how cannabisis obtained by Rastafari;

(©) whether the Rastafari religion regulates the use and possession of
cannabis by its members,

(d whether there are any interna restrictions on, and supervision of, the
use of cannabis by members of the Rastafari religion; and

(e) any other facts relating to the matters set forth in paras[12]-[17] of the
judgment.

3 The respondents are granted leave to deliver, on or before 14 February 2001,

evidence on affidavit setting out:

@ their responsg, if any, to the evidence submitted by the appellant;

(b) what practica difficulties, if any, will be encountered if an exemption for
the sacramental use of cannabisis alowed; and

(©) how areligious exemption for the personal use of cannabiswould differ,
in its adminigtration and the overall enforcement of the Drugs and Drug
Trafficking Act 140 of 1992 and the Medicines and Related Substances
Control Act 101 of 1965, from the medica and scientific exemptions
currently to be found in s 4(b) of the Drugs Act and s 22A(10) of the



NGCOBO J

Medicines Act, if at al.”*®

[8] Pursuant to that order the parties have submitted acondderable body of additiond factua and

opinion materid.

Preliminary issues
[9] Before addressing themeritsof thegpped itisnecessary to digpose of two preiminary metters
The oneisan gpplication by the gppdlant to have cartain materid admitted in terms of Rule 30 and the

other isan gpplication by the Attorney-Generd to submit further evidence

(@  TheRule30 application

[10] Rue 30" pamits any party on apped “to canvass factud materid which is rdevant to the
determination of the issues before the Court and which do not specificaly gopear on the record”.
However, this is subject to the condition that such facts “are common cause or othewise

incontrovartile’ or “are of an officid, sdentific, technica or datisicd nature cgpable of easy

B Id at para 41. The “matters set forth in paras [12]-[17]" were the history of Rastafari religion, its

membership, organisational structure and the role played by cannabisin its practice.
16 Rule 30 reads as follows:

“(1) Any party to any proceedings before the Court and anamicuscuriae properly
admitted by the Court in any proceedings shall be entitled, in documents
lodged with the registrar in terms of these rules, to canvass factual material
whichisrelevant to the determination of theissues beforethe Court and which
do not specifically appear on the record: Provided that such facts—

€ are common cause or otherwise incontrovertible; or
(b) are of an official, scientific, technical or statistical nature capable of
easy verification.

2 All other parties shall be entitled, within the time allowed by these rules for
responding to such document, to admit, deny, controvert or elaborate upon
such facts to the extent necessary and appropriate for aproper decision by the
Court.”
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verification.” Therule has no gpplication where the facts sought to be canvassed are disputed.r” A
digoute asto factsmay, and if genuine usudly will, demondrate thet thefactsare not “incontrovertible’
or “capable of easy veification”. If that be the case, the dispute will in effect render the materid

inadmissble Ultimatdy, the admisshility depends on the nature and the substance of the dioute.

[11] Thematerid whichthegppelant secksto have admitted ded swith the potentia hedlth benefits
and risk of cannabis, invedigatesthe non-medicd use of cannabls and indudesacomparativeandyds
of therdative harm caused by cannabis, dcohol and tobacco.'® Some of its contents are not free from
controversy if viewed agand the evidence on the effect of cannabis filed on behdf of the Attorney-
Gengd. Apat from this the maerid is not rdevant to the centra question in this goped, namdy,
whether the impugned provisons are conditutiondly invalid by reeson of their falure to dlow for an
exemption for the rdigious use or possession of cannabisby Ragtefani. 1t follows, therefore, that this

materid cannot be admitted under Rule 30.

(b)  Application to introduce further evidence on appeal
[12] Inthis Court, the gopdlant gpplied for and was granted leave to introduce the evidence of

Professor Cardle Diane Y awney who has wrritten extengvey on the culturd and rdigious practices of

1 SvLawrence; S v Negal; Sv Solberg 1997 (4) SA 1176 (CC); 1997 (10) BCLR 1348 (CC) at para23 which
dealt with Rule 34, a precursor to Rule 30.

18 They consist of the 1999 Institute of Medicine Report, the LeDain Commission Report (Canada) of 1972,

the World Health Organisation (WHO) Report 1995, and Editorialsfromtwo British Journals. The Attorney-

General does not object to the admission of the WHO Report but objectsto the admission of othersonthe

basis that the information they contain is not uncontroversial and is not capableof easy verification. The

two editorials are clearly not covered by Rule 30 and this much was conceded by the appellant.

7
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the Ragtafari.’® The efidavit of Professor Y awney deds with the nature and practice of the Raddfari
reigionand theimportance of the use of cannabisinthat rdigion. The Attorney-Generd did not object
to the introductionof thisaffidavit. Hewasgiven leaveto reoond tothedlegationscontaned init. He
did nat chdlenge its contents as they relate to the Ragtafari religion, and the use and the importance of

cannabisin that rdigion.

[13] The Attorney-Generd seeks leave to introduce five afidavits by American physdans and
experts on drugs asaresponse to the afidavit of Professor Yawney. The gppdlant’ sobjection to the
admisson of such maenid is not without merit. The afidavits that the Attorney-Generd seeks to
introduce dedl with the harmful effectsof cannebis They therefore go beyond the dlegations mede by
Professor Yawney. Apart from this, on the evidence of Dr Zabow and Professor Ames, it iscommon
cause that cannabis isaharmful drug and thet itsharmful effectsare cumulaive and doserdaed. The
affidavits sought to be introduced by the Attorney-Generd do not suggest athewise. They therefore
add nothing. On the contrary some gppear to contradict certain agpects of the Attorney-Gengrd’s
case. Indead it gopears from these affidavits that the gateway theory rdied upon by the Attorney-
Generd isdisputed by other experts. For dl these ressons the afidavits sought to be introduced by

the Attorney-Generd should not be recalved

1’ Professor Y awney spent about twenty-seven weeks in this country between 1997 and 2000.

20 TheAttorney-General al so suggested that the additional evidencewill rebut the evidence of Drs Grinspoon
and Erickson. The affidavits of these experts were part of the evidence in the case of the Rv Clay [1997]
OJNo0 3333 (QL) (Gen Div), decided by the General Division of the Ontario Court. No |leave was sought by

the appellant to have these affidavits introduced and they must accordingly be ignored.

8
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[14] Withthat prdude, | now turn to the merits of the goped.

Background to the Rastafari religion

[15] Atthecentreof thisgpped isapractice of the Redafari rdigion that requiresits adherentsto
use cannabis. Itisnat in disoute thet Radtafari isardigion that is protected by sections 15 and 31 of
our Condiitution. The Ragafari reigion has been in exigence for more than saventy years: Although
it issad to have its origin in Jamaica, its origin is dso linked to Ethiopia It originated as a black
consciousness movement seeking to overthrow colonidism and white oppresson. Over theyears it
has spread to other countries, induding our own. It is esimated that there are gpproximatdy twelve

thousand Radafai in this country.

[16] While Redafai generdly do nat beong to formd organisations, they bedong to severd duly
condtituted groups or communities. In addition, they may belong to one of the Houses of Ragtafari.
Recertly, the Regtafari Nationd Counall hasbeen formed asan umbrdlabody to co-ordinateactivities
and to look after theinteretsof the Radtefari, induding mettersof conduct and discipline. Ther places
of worship are amilarly informd and they are usudly desgnated sacred aress or Tabernades where
communitieswould come together for the purposes of worship. Church gatherings are presided over
by priegts, assgant prietsor dderlies According to theevidence, thereare about seven priessinthis

country.

21 Inthis country there are four Rastafari houses and one movement, namely, the Nyahbinghi Order, The

Universal Movement of Rastafari, The Twelve Tribes of Israel, The Emmanualites (Bobo Dreads), and The
Burning Spear Movement.
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[17] Redafai haveamora codewhich the adherents are required to follow such asthe Nazarene

Code. Therdigion promotesuniversd vaues such aspeace, love, truth, equdity, justice and freedom.

It acknowledgesthe Bibleasan ingoiraiond and sacred source. Reasoning and meditation areessantiad
dements of the rdigion. Meditation is an individud contemplative practice while reasoning is a
oolledtive edtivity that sarvesasaform of communion. One of the essentid dements of these ativities

isthe use of cannabiswhich isused a rdigious gatherings and in the privacy of the follower’ shome,

Cannabis and the Rastafari religion

[18] There is no genuine dispute thet the use of cannabis is centrd to the Raddari rdigion.?
According to Professor Y awney, to the Radiafari, cannabis or “the herb’, asthe Ragtfai cdll it, isa
sacred God-given plant to be used for the heding of the nation. Radafari describe thar rdigious
experience as“knowing God’, “ganing divinewisdom” and “ssang thetruth”.  In the pursuit of ther
reigious experience they seek to gain access to the ingiration provided by Jah Radafari, the Living
God. Theuseof cannabisisariticd to gpening one smind to ingpiration because God reveds himsdf
through this medium. 1t is bdieved that there is a duty incumbent upon human bangs to prase the
Creator and that through the use of cannabis oneisbest adleto fulfill thisobligation. Thuscannabisis
adso cdled incensa The use of cannabis is a sacrament known as Communion which accompanies

reasoning.

[19] Canndbisis consumed individualy by smoking it in the form of an individud dgarettelike

22 The Director-General of Health has sought to dispute the centrality of cannabis in the Rastafari religion.

This aspect isdealt with later at paras 41-3.

10
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“qiliff” or by uang a water-pipe known as the “chdice’. The chdice — a symbal of the Rediafari
rdigion — is passed around to fdlow members. The reason for anoking cannabis through achdice,
“isbased onthe Redafari bdief that the body isatemple and is deansad from within by the smoke of
the cannabis and is a0 saen as a peace offering to gppease the love of God on anful people’. The
gopdlant likened the smoking of cannabis through the chdice to the parformance of the Holy
Communion. Women and children do nat take part in the smoking of the chdice. Cannabisisdso
burnt asincense. When burnt asincense, cannabisis thrown onto the dtar fire or burmt in an incense
holder. This practice, he sad, was amilar to the burning of incense in other rdigions  Other uses
indude edting it as part of food, drinking it as atonic, or bathing init. Although it is dso used for

medicind and culinary purposes, these uses are no less sacred.

[20] Thereisahighly daborate protocal surrounding the use of cannabis The use of the herb as
aform of prayer isamog sacred act. Thereis drict discipline surrounding the use of the herb asitis
used to communicate with The Cregtor. The use of cannabis by the followers of the rdigion “is to
cregte unity and to assg them in re-establishing their eternd rdaionship with their Cregtor”. It isnot
to cregte an opportunity for casud useof cannabis. Cannabisisused a rdigiousgatherings, ceremonies
or in the privacy of oneé s home where it will not offend others Redtefari condder themsdves to be

purist and the use of other intoxicants such as liquor, tobacco or dreet drugsis prohibited.

[21] It iscommon cause tha the gppdlant is an adherent of the Ragtefai rdigion. After he had
adopted the vow of Nazarene asasymboal of converson, he darted wearing hishair in dreedlocksand

obsaving the diglary commands of therdigion. He performsadl the rituds prescribed by the rdigion

11
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in accordance with the tenets of hisrdigion and obsarvestherdigious ceremonies induding getherings
suchas Nyahbinghi, whichissmilar to achurch sarvice?® He partakes in the use of cannabisat these
ceremonies He a0 uses cannabis by ether burning it as an incense or amoking, drinking, or egting

it in the privecy of hishome

The relevant statutory provisions
[22] Canadisisligedin Pat Il of Schedule 2 to the Drugs Act as an undesirable dependence-

producing substance. Itsuse or possession is prohibited by section 4(b).2* Thestated purposeof the

23 Nyahbinghi here must be distinguished from the Nyahbinghi House which is one of the houseswithin the
Rastafari (see aboven 21).

Section 4 reads as follows:
“No person shall use or havein his possession—

(a

(b) any dangerous dependence-producing substance or any undesirable
dependence-producing substance, unless—
@) heis apatient who has acquired or bought any such substance—

(ad) from amedical practitioner, dentist or practitioner acting in
his professional capacity and in accordance with the
requirements of the Medicines Act or any regulation made
thereunder; or

(bb) from a pharmacist in terms of an oral instruction or a
prescription in writing of such medical practitioner, dentist
or practitioner,

and uses that substance for medicinal purposes under the care or

treatment of the said medical practitioner, dentist or practitioner;

(ii) he has acquired or bought any such substance for medicinal
purposes—

(aq) from a medical practitioner, veterinarian, dentist or
practitioner acting in his professional capacity and in
accordance with the requirements of the Medicines Act or
any regulation made thereunder;

(bb) from a pharmacist in terms of an oral instruction or a
prescription in writing of such medical practitioner,
veterinarian, dentist or practitioner; or

(cc) from aveterinary assistant or veterinary nursein terms of a
prescription in writing of such veterinarian,

with the intent to administer that substance to a patient or animal

under the care or treatment of the said medical practitioner,

veterinarian, dentist or practitioner;

12
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Drugs Actisto prohibit the use or possess on of dependence-producing substancesand dedingin such
ubgstances. A didinction is made between dangerous and undesrable substances. Cannabis fdls
withinthe category of undesirable dependence-producing subdances. However, thissatute recognises
that it may be necessary to use this drug in certain drcumstances such as for medicind purposes.
Hence, possesson for medicind purposesisexempted under section 4(b) but thisexemption issubject

to the provisons of the Medicines Act.

[23] Section22A(10) of the Medicines Act read with Schedule 8 of that Act, <o prohibitstheuse
or possesson of cannabis except for research or andytica purposes. Itsated purposeisto regulate
the regidration of medianes and subdances. The Medicines Act makes provison for the regidration

and control of medicnes and substancesfor the protection of the generd public. Beforeany medicine

(iii) heisthe Director-General: Welfare who has acquired or bought any
such substancein accordancewith therequirements of theMedicines
Act or any regulation made thereunder;

(iv) he, she or it is a patient, medical practitioner, veterinarian, dentist,
practitioner, nurse, midwife, nursing assistant, pharmacist, veterinary
assistant, veterinary nurse, manufacturer of, or wholesale dealer in,
pharmaceutical products, importer or exporter, or any other person
contemplated in the Medicines Act or any regulation made
thereunder, who orwhich hasacquired, bought, imported, cultivated,
collected or manufactured, or uses or isin possession of, or intends
to administer, supply, sell, transmit or export any such substance in
accordance with the requirements or conditions of the said Act or
regulation, or any permit issued to him, her or it under the said Act or
regulation;

(v) he is an employee of a pharmacist, manufacturer of, or wholesale
dealer in, pharmaceutical products, importer or exporter who has
acquired, bought, imported, cultivated, collected or manufactured, or
uses or isin possession of, or intends to supply, sell, transmit or
export any such substance in the course of his employment and in
accordance with the requirementsor conditions of the Medicines Act
or any regulation made thereunder, or any permit issued to such
pharmacist, manufacturer of, or wholesale dealer in, pharmaceutical
products, importer or exporter under the said Act or regulation; or

(vi) he has otherwise come into possession of any such substance in a
lawful manner.”

13
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Is supplied to the public it must be certified by experts and may only be sold by certain dasses of

persons. In addition, this statute provides mechanisms for the enforcement of its provisons®

[24] Thesubgtancesliged in Schedule 8 of the Medicines Act are subgtantidly the same as those
lised in Part 111 of Schedule 2 to the Drugs Act. Seen in this context, the purpose of the prohibition
contained in section 22A(10) of the Medicines Act coincides with that of the Drugs Act. Both
prohibitions are amed a prohibiting the use of harmful dependence-producing drugs. Cannabisisthe
target of both Satutes, primarily becauseit hasthe potentid to cause harmin theform of psychologicd

Oependence when consumed regularly and in large doses.

Medical evidence on the effects of cannabis

[25] Medica evidence on record indicates that cannabis is a hdlucinogen.  Although the medica
expertswho deposad to afidavitson the harmful effects of cannabisdiffered inthar emphasas® onthar
evidence it is common cause thet: the abuse of cannabis is congdered harmful because of its
psychoective component, tetrahydrocannabinol (THC); the effects of cannabis are cumulative and

dose-related; prolonged heavy use or lessfrequent use of amore potent preparation isassociated with

% Administrator, Cape v Raats Rontgen and Vermeulen (Pty) Ltd 1992 (1) SA 245 (A).
% Dr Tuvia Zabow, an Associate Professor of Psychiatry at the University of Cape Town, who is also the
Head of Forensic Psychiatry Unit at Vakenberg Hospital in Cape Town, who deposed to an affidavit in
support of the Attorney-General, emphasised the harmful effects of cannabis. He also added that it is
almost inevitable that cannabis will not be taken by itself but abusers of cannabisfind it necessary to mix
the drug with other substances including nicotine and mandrax. By contrast, and on behalf of the
appellant, Dr Frances Rix Ames, an Emeritus Associate Professor of Neurology at the University of Cape
Town, who also works at V alkenberg Hospital and who has practised Neurology since 1955 with aspecial
interest in epilepsy and cannabis and who has conducted research into the use and effects of cannabis
since 1958, emphasised the medicinal use of cannabis, in particular, for glaucoma, chronic asthmaticsand
multiple sclerosis.

14
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dfferat problems; acute effects are experienced mogt quickly when it is smoked; present dinicd
experience suggeststhat cannabis does not produce physical dependence or abstinence syndrome; and
the excessve use of cannabiswill result in ahypermeanic or other psychatic date. However, “onejoint

of dagga, or even afew joints’ will not cause ham.

[26] The harmful effect of cannabis which the prohibition seeks to prevent is the psychologica
dependence that it has the potentid to produce?” On the medica evidence on record, there is no
indication of the amount of cannabis that mugt be consumed in order to produce such ham. Nor is
there any evidence to indicate whether bathing in it or burning it as an incense poses the risk of harm
that the prohibition saeksto prevent. The medicd evidence focusad on the smoking of canngbisand

itsharmful effects

The contentions of the parties

[27] Thegppdlant contended that the impugned provisons were uncondiitutiona to the extent that
they falled to provide an exemption gpplicable to the use or possesson of cannabis by Redafari for
bonafide rdigious purposes. Reduced to its essence the gppdlant’ s contention is that the prohibition
is conditutionally bed becauseit does not accommodate therdigious use of cannabis. Put smply, the

gopdlant contends that the impugned provisons are overbroad.  The gppdlant’s chalenge must be

21 It should be emphasised that in general the evidence of the nature and the extent of the harm caused by

cannabisis the subject of ahuge medical controversy. Seegenerally Boister “Decriminalising daggainthe
new South Africa: Rekindling the debate” 1995 (8) SA Journal of Criminal Justice 21 at 26; Paschke
“Personal use and possession of dagga: A matter of privacy or prohibition?’ 1995 (8) SA Journal of
Criminal Justice 109 at 112-3. Professor Ames notes that the prohibition on the use or possession of
dagga has prevented effective research on the harmful effects of cannabisthat is essential to separating
the facts from the myths about the harmful effects of cannabis.

15
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viewed agand the fact that the two Satutes exempt from prohibition uses of cannabis thet cannat be
sad to amount to an ause of cannabis such as research and medicind purposes. These uses of

cannabis are exempted but are subjected to drict control and regulaion.

[28] While acoepting thet the prohibition limits the gopelant’s condtitutiond rights to freedom of
rdigionand those of hisfdlow Redafari, the Attorney-Generd and the Miniser of Hedlth neverthdess
contended that such prohibitionisjudifigblein termsof section 36 of the Condiitution. They submitted
thet the prohibitionisessentid to thewar on drugsandisrequired by our internationd law obligeations®®
In addition, they contended that ardigious exemption alowing Radafani to use cannabis for rdigious
purposes would be difficult to adminiger. The evidence they submitted, as wdl as thair algument,
focussed on the amoking of cannabis and the practica difficulties that would be encountered in
adminigaing any rdigious exemption. However, they did not submit any evidenceto demondratethe
harmful effects of the other uses of cannabis suchasbathing init or buming it asanincense. Thiswas
s0 notwithganding the spedific dlegation by the gopdlant and Professor Yawney that Redafan use
canndais in different ways induding smoking it, bumning it as an incense, edting it, bething in it and

arinking it.

The Judgments of the Courts Below

[29] The High Court found that the prohibition limits the condiitutiond right of the gopdlant to

28 South Africahasratified the Single Convention on Narcotic Drugs, 1961 as amended by Protocol (1), 1972,
and has signed, with reservations, the Convention on Psychotropic Substances, 1971 and the Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1988.

16
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practice his rdigion, but neverthdess conduded thet such limitationwasjustifiable under section 36.%°
It held that an exemption dlowing Radafari to use cannabiswould be contrary to the obligations of this
country under the rdevant Internationd Conventions In addition, it found that such an exemption
would place a burden on the police and the courts, both of which are operating under heavy pressure
because of the generd crime Stuation, asit would involve an invedigationby the police and the courts
into whether the defence basad on the Ragtafari rdigion is genuine®! It accordingly dismissed the

condtitutiond chdlenge®

[30] Thejudgment of the SCA focused on “whether there should be an exemption for the use of

cannabis by Regtafarians for bonafiderdigiousobsarvance’.** The SCA found that, having regard to

2 Prince v President of the Law Society, Cape of Good Hope and Others, above n 6 at 984E-990A.
%0 Id at 989A..
3 Id at 989A-B.

%2 The High Court assumed without deciding that the prohibition contained in section 4(b) discriminates

unfairly against thefollowersof the Rastafari religion. However, it found that thelimitation of theright was
justified under the limitations clause. Similarly, while finding that section 4(b) limits the appellant’ s right
to choose his profession protected by section 22, it found that such limitation was neverthel essjustifiable
under the limitations clause. In addition, and for reasons given by it in regard to section 4(b), the High
Court found that section 22A(10) of the Medicines Act, which contains asimilar prohibition, is saved by
the limitation clause and therefore constitutional. Section 22A(10) reads as follows:
“No person shall—
(@ acquire, use, have in his possession, manufacture or import any Schedule 8
substance except for analytical or research purposes and unless a permit for
such acquisition, use, possession, manufacture or importation hasbeenissued
to him by the Director-General on the recommendation of the council; or
(b) acquire, import, collect, cultivate, keep or export any plant or any portion
thereof from which any such substance can be extracted, derived, produced or
manufactured, unless a permit to acquire, import, collect, cultivate, keep or
export such plant or any portion thereof, has been issued to him by the
Director-General on the recommendation of the council.”
Cannabisis one of the substanceslisted in Schedule 8.

Princev President, Cape Law Society, and Others, aboven 7 at para9. Hefer JA delivered the majority
judgment while Mthiyane AJA (with Zulman JA concurring) delivered a separate judgment concurring in
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the harmful effects of cannabis espedidly when used in large doses, the generd ban onthe use or
possession of cannabiswas necessary to prevent the abuse of cannabis by the Radafari followersand
thet an effective ban of theabuse of drugsis* apresang sodid purpose’. Inaddition, it found thet the
exemption sought will be impossble to enforce because of the difficulty attendant on atempting to
edtablish whether a person found in possesson of cannabisis a Ragtefai follower. 1t conduded thet
“[tlhe dternative prayer cannot be granted in its present form and the avalable evidence does not
endble us to fashion a suitable order with adequate precison.”® It accordingly dismissed the

condtitutiond chdlenge®®

Theissues for decision

[31] Itisimportant to emphadse what this case is not aout but what it isabout. This caseis not
concerned with abroad chdlenge to the congtitutiondity of the prohibition on the use or possesson of
cannabis. Although thiswas the form of the main prayer contained in the amendment to the notice of
moation in the SCA, the Satutory provisons in question were never atacked on the bags that they
should be struck down in their entirety.®” We are not therefore caled upon to decide whether the
legidature sgenerd prohibition on the useand possesson of cannabisisconggent with the Condiitution

or not. Equaly, we are nat caled upon to decide whether the use and possession of cannabis should

theresult.

Id at para 12.

% Id at para 13.

36 It also dealt with non-constitutional challenges and dismissed the appeal .

37 Prince v President, Cape Law Society, and Others, aboven 7 at para 9.
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belegdised. Andly, we are not caled upon to determine what exemption should be granted to the
gopdlant or to fashion any exemption. What we are cdled upon to decide is whether the impugned

provisons are overbroad.

[32] The SCA condrued the dternative prayer asan invitation “to cregte an exemption through the
application of s 36(1)(e) of the Condtitution”*® and as “another way of daming an exemption not
provided for in the legidation and which acourt of law cannot provide™® Rdying upon apassagein
the decison of this Court in Sv Lawrence,* the SCA obsarved that “[i]t may wel be thet on this
ground aone the prayer cannat be granted™* but found it unnecessary to cometo any firm decisonon
thisissue. The Attorney-Generd has dso gpproached this gpped on the foating thet the gppdlant is
asking this Court to grant the gppdlant ardigious exemption to use, in particular, to smoke canngbis.

This in my view, miscondrues the neture of the gppdlant’s conditutiond chdlenge

[33] Thegopdlant’ sdterndive prayer isnot in substance adam for an exemptionin literd terms
dthough thisisthe form of the dternative prayer. It isalimited chdlengeto the impugned provisons
The condtitutional complaint is that the impugned provisons are overbroad in thet the proscription is

S0 wide that its unlimited terms a0 encompass the use or possession of cannabis by Ragafarians for

38 Id at parall. The appellant’s alternative relief is an order declaring the provisions of section 4(b) of the

DrugsAct and section 22A(10) of the Medicines Act to beinconsistent with the Constitution to the extent
that they fail to provide an exemption applicable to Rastafari for bona fide religious purpose.

39 Id.

40 Aboven 17 at para 80.

4 Prince v President, Cape Law Society, and Others, aboven 7 at para 11.
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bonafiderdigiouspurposes. Thegppdlant did not therefore cometo Court for an order thet the scope
of the exceptions made by section 4(b) of the Drugs Act and section 22A(10) of the Medicines Act
be enlarged. Insteed the gppelant chdlenged the prohibitions contained in these provisons. This
distinguishes the present casefrom Sv Lawrence; Sv Negal; Sv Solber g,* wherethe appdlant
inthe Negal apped chdlenged, amongs other things section 88 of the Liquor Act 27 of 1989 which
dedlt with the scope of the excgption to the prohibition againg sdling any liquor from agrocary dore
ingeed of chdlenging the provisons of section 40 of that Act which redtricted the goods that may be

s0ld on licenced premises.

[34] Itwasinthiscontext that Chaskdson P sad the fallowing:

“The falacy in the appellant’s argument isthat it treats s 88 as the obstacle to grocers
selling beer and cider whereas in substance the section deals with the scope of the
exception to the prohibition against selling any liquor from a grocery store. If the
appellant wishesto challenge the congtitutionality of prohibiting grocersfrom sdlling beer,
cider or any other liquor the challenge should be directed against s40 and not against the
exception to the prohibition made by ss 87 and 88.

Instead of doing this, the appellant has approached the Court for an order that the scope
of the exception made by ss 87 and 88 be enlarged. In effect what the appellant has
asked this Court to do is amend the Liquor Act so asto make provision for a‘grocer’s
wine, beer and cider licence' as an exception to the prohibition imposed by s 40 of the
Act. A Court can strike down legidation that is unconstitutional and can sever or read
down provisionsof legidation that are inconsistent with the Constitution because they are
overbroad. 1t may have to fashion orders to give effect to the rights protected by the

42 See aboven 17.
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Condtitution, but what it cannot do is Iegislate.”43

[35] Inthis Court, as in the courts beow, this case was gpproached on the footing thet the
prohibition contained in theimpugned provisonssarved alegitimate government interest. Indeed there
was no suggedion ather in the pgpersor in argument thet the objective pursued by the prohibition was
not laudable  The conditutional complaint before us is thet the prohibition is conditutiondly bed
becauseit isoverbroad. To put it differently, the complant isthet the legitimate government purpose
served by the prohibition could be achieved by lessredtrictivemeans. Itisthat complaint, andit done,

that we are cdled upon to condder.

[36] The determingtion of this complaint cdls for an enquiry into whether an exemption for the
Ragefai religious use of cannabis could be granted, or whether the fidd of the prohibition could
otherwise be limited S0 as not to trench on the Radtefari rdigious use of cannabiswithout undermining
the purpose of the prohibition. Thisisnot to suggest thet the Court must now embark upon theenquiry
intowhether an exemption should begranted. Nor does such anenquiry requirethe Court toformulate
such an exemption. The purpose of thisenquiry is to test the vdidity of the impugned provisons by
determining whether Parliament could have achieved itsgod without limiting the congtitutiond rightsto
the extent that it did. However, before determining the centra question presented in this goped,, it is
necessary to determinefirs whether the prohibition limitsthe gpopdlant’ scondtitutiond right to freedom

of religion.

a3 Id at paras 79-80 (footnote omitted).
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Theright to freedom of religion

[37] Theright tofresdom of rdigioniscontained in section 15(1) of the Conditution which provides

“Everyone has the right to freedom of conscience, religion, thought, belief and opinion”

and in section 31(1)(8) which provides

“Persons belonging to a culturd, religious or linguistic community may not be denied the
right, with other members of that community . . . to enjoy their culture, practise their

religion and use their language”.

[38] ThisCourt has on two occasions considered the contents of the right to freedom of religion.
On each occasion, it has accepted thet the right to freedom of religion & least comprehends (@) the
nght to entertain the rdigious beliefs that one chooses to entertain; (b) the right to announce one's
rdigious bdiefs publidy and without fear of reprisdl; and () theright to manifest such beliefsby worship
and practice, teaching and dissemination.® Implidit in the right to fresdom of rdligion is the “ aasence

of coerdon or reraint.”  Thus “fresdom of rdigion may beimpaired by messuresthat force peopleto

First in Sv Lawrence, above n 17, acase that concerned the right to freedom of religion under theinterim
Constitution; and second, in Christian Education South Africa v Minister of Education 2000 (4) SA 757
(CC); 2000 (10) BCLR 1051 (CC), acasethat concerned theright to freedom of religion under sections 15(1)
and 31(1)(a) of the Constitution. Unlike the Constitution, the interim Constitution did not contain the
equivalent of section 31(1) of the Constitution.

4 The Court cited with approval the dictumby Dickson J (as he then was) in R v Big M Drug Mart Ltd 18
DLR (4th) 321 at 353; [1985] 1 SCR 295 at 311 in which he said:
“The essence of the concept of freedom of religion isthe right to entertain such religiousbeliefs
as a person chooses, the right to declare religious beliefs openly and without fear of hindrance
or reprisal, and the right to manifest belief by worship and practice or by teaching and
dissemination.”
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act or refrain from acting in amanner contrary to ther rdigious bdiefs™*®

[39] Seeninthiscontext, sections 15(1) and 31(1)(8) complement one ancther. Section 31(1)(a)
emphad sesand pratectstheassodaiond netureof culturd, rdigiousand languagerights. Inthe context
of rdigion, it emphagses the protection to be given to members of communities united by rdigion to
practicethar rigion. Itisnot necessary to say anything moreon the proper scopeof section 31(1)(3).
For the moment, the question that must now be congdered iswhether the prohibition contained in the
impugned provisgons limits the gopdlant’s condtitutiond right to fresdom of rdigion, aguegion thet is

congddered next.

Does the prohibition limit the appellant’ s constitutional rights

[40] Tha Raeddfai isardigionisnotindigoute. Itisnow widdy acknowledged that Regtefari isa
form of rdigion.*” Nor isit in digoute thet the gopdlant isagenuinefollower of thet rdigion. Similarly,
itisnat in digoute that the use of cannabisis centrd to the Radefani rdigion. Although it isaso usd
for culinary and medicind purposes, these uses are no less sacred in the context of the rdigion. The
drict discipline and protocol thet accompanies the use of cannabis a rdigious gatherings and
ceremonies emphagse the importance of cannabis in the Radafai rdigion.  All this paints to the

centrdity of cannabisin the practice of Redefai rdigion.

4 Sv Lawrence, aboven 17 at para 92.

a7 In re Chikweche 1995 (4) SA 284 (ZS) a 288G-289H; Reed v Faulkner 842 F2d 960 a 962 (7th Cir 1988);

Crown Suppliers (Property Services Agency) v Dawkins[1993] ICR 517 at 519-20 (CA); and Taylor “ Soul
Rebels: The Rastafarians and the Free Exercise Clause” (1984) 72 Georgetown LJ 1605.
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[41] InthisCourt, the Director-Generd for Hedth sought to chalenge the centrdity of the use of
cannabis inthe Ragtafari rdigion because children and women are exduded from smoking cannabisand
the congtitutions of the various Houses® of the Ragtafari rdigion do not provide that the smoking of
cannabis is essantid to the rdigion. He dso questioned the sincarity of the gppdlant’s bdief in the

Redefai rdigion.

[42] Intheabsencedf credibleevidencetothe contrary, thedlegationsmade by the gppdlant which
have not been disputed must be accepted. Apart from this, asagenerd matter, the Court should not
be concerned with questions whether, as amétter of rdigious docirine, apaticular practice is centra
totherdigion. Rdigionisamatter of faith and bdief. The bdiefsthet bdievers hold sacred and thus
centrd to ther rdigious fath may grike non-bdievers ashizare, illogicd or irrationad. Human baings
mey fredy bdieve in what they cannot prove. Y, that thar bdiefs are bizarre, illogicd or irrationd
to others or are incgpable of stentific proof, does not detract from the fact that these are rdigious
bdiefs for the purposes of enjoying the protection guarantesd by the right to freedom of rdigion. The
bdievers should not be put to the proof of ther beiefs or faith. For this reason, it is undesirable for
courts to enter into the debate whether a particular practice is centrd to ardigion unlessthereis a

genuine digpute as to the centrdity of the practice.

[43] Here thereis no quesion about the genuineness of the gopdlant’s rdigious bdief. He has

demondrated that he is a bona fide member of the Ragtefari rdigion and has established thet the use

a8 See aboven 21.
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of cannabisis centrd to the practice of the Ragtefani rdigion. Theaffidavit of Professor Y awney, who

has written extenavdy on the Radaan rdigion and its practice, confirms that the use of canndbisis

centrd to thisrdigion. These dlegations are not denied and mugt therefore be acoepted.

[44] The prohibition contained in the impugned provisons requires the followers of the Redefari
reigion to refrain from usng cannebis. But thisis contrary to ther belief. They areforced to choose
between falowing thar rdigion or complying with thelaw. The prohibition on the use or possesson
of cannabi's thus manifedly limits the rights of the Radidfari to practice thar rdigion. What remansto

be congdered is whether thislimitation isjudtifidble in terms of section 36.

Isthe limitation on the appellant’ s constitutional rightsjustifiable

[45] To pess conditutiond muder, the limitation on the conditutiond rights mugt be judtifigdle in
tems of section 36(1) of the Condtitution.*® Thelimitation andysisreguiresan enguiry intowhether the
limitation is reesonable and judifidble in an open and democratic sodiety basad on humean dignity,
equdity and freedom. Inthat enquiry, therdevant consderationsindudethe nature of theright and the
scopeof itslimitation, the purpose, importance and the effect of thelimitation, and theavailaaility of less

regrictive meansto achievethat purpose. None of thesefactorsisindividudly decisve. Nor arethey

49 Section 36(1) provides:
“Therightsin theBill of Rightsmay belimited only intermsof |aw of general application
to the extent that the limitation is reasonable and justifiable in an open and democratic
society based on human dignity, equality and freedom, taking into account all relevant
factors, including—
€) the nature of the right;

(b) the importance of the purpose of the limitation;

(© the nature and extent of the limitation;

(d) the relation between the limitation and its purpose; and
(e less restrictive means to achieve the purpose.”

25



NGCOBO J

exhaudtive of therdevant factorsto be consdered.® Thesefactorstogether with other rdevant factors
are to be congdered in the overdl enquiry. The limitation andyd's thus involves the weighing up of

competing vaues and ultimatdy an assessment basad on proportiondity.>*

[46] Where ashere the conditutiond complaint is based on the fallure of the Satutory provisons
to accommodatetherdigioususe of cannabis by the Radtefari, theweaghing-up and eva uation process
must meesure the three dements of the government interest, namdy, the importance of the limitation;
the rdationship between the limitation and the underlying purpase of the limitation; and the impact thet
anexemptionfor rdigiousreasonswould haveontheoverdl purposeof thelimitation. The government
interest mugt be balanced againd the gppdlant’s dam to the right to freedom of rdigion which dso
encompasssthreedements: the nature and importance of that right in an open and democratic soaety
based on humean dignity, equdity and freedom; the importance of the use of cannabisin the Ragtafari
rdigion; and theimpact of thelimitation ontheright to practicetherdigion.® In particular, in this case,

the proportiondity exerdse mud rdateto:

“. .. whether the failure to accommodate the appellant’ s religious belief and practice by
means of the exemption . . . can be accepted as reasonable and justifiablein an open and

democratic society based on human dignity, freedom and equality” %3

%0 Sv Makwanyane and Another 1995 (3) SA 391 (CC); 1995 (6) BCLR 665 (CC) a para 104 ; Sv Manamela
and Another (Director-General of Justice I ntervening) 2000 (3) SA 1 (CC); 2000 (5) BCLR 491(CC) at paras
33 and 65.

o1 Id.

52 Compare with what the Court said in National Coalition for Gay and Lesbian Equality and Another v

Minister of Justice and Others 1999 (1) SA 6 (CC); 1998 (12) BCLR 1517 (CC) &t para 35.

s Christian Education, above n 44 at para 32.
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[47] Inweghing up the competing intereds in this case, it is necessay to identify accuratdy the
intereststhat area Sake The government interest involved hereis not the broad interest in regulating
the dependence-producing drugs and preventing thair abuse aswel astrafficking inthosedrugs The
government intere involved hereis anarrow one— the fallure to dlow ardigiousexemption for the
sacramenta use of canngbis What must be examined inthisregard isthe interest that the government
seeks to promote and the impediment to the achievement of its ojectives that would result from the
gratting of the exemption.> Put differently, what must be detlermined is whether the granting of the

reigious exemption would undermine the ojectives of the prohibition.

(@  Thenature of theright limited and the scope of limitation

[48] The right to freedom of religion is probably one of the mogt important of dl humen rights
Rdigiousisues are maters of the heart and faith. Rdigion forms the basis of ardaionship between
the bdliever and God or Creator and informs such rdaionghip. It isameans of communicating with
God or the Cregtor. Rdigiouspracticesarethereforehdd sacred. In Christian Education andin

Prince 1, we observed:

“There can be no doubt that the right to freedom of religion, belief and opinion inthe open
and democratic society contemplated by the Condtitution is important. The right to
believe or not to believe, and to act or not to act according to his or her beliefs or non-
beliefs, is one of the key ingredients of any person’s dignity. Yet freedom of religion
goes beyond protecting theinviolability of theindividua conscience. For many believers,

See the dissenting opinion of Blackmun Jin Employment Division, Department of Human Resour ces of
Oregon, et al. v Smith, et al. 494 US 872 at 911 (1990).
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their relationship with God or creation is centra to al their activities. It concerns their
capecity to relate in an intensely meaningful fashion to their sense of themsalves, their
community and their universe. For millions in dl walks of life, religion provides support
and nurture and a framework for individual and socid stability and growth. Religious
belief has the capacity to awake concepts of salf-worth and human dignity which form
the cornerstone of humanrights. It affectsthe believer’ sview of society and foundsthe
distinction between right and wrong. It expressesitsalf in the affirmation and continuity
of powerful traditions that frequently have an ancient character transcending historical

gpochs and national boundaries.”®

[49] Theright to freedom of rdigionisegpedidly important for our condtitutional democracy which
is based on humean dignity, equdity and freedom. Our sodety isdiverse It iscomprised of men and
women of different culturd, soad, rdigious and linguidic backgrounds. Our Condtitution recognises
this diverdty. This is apparent in the recognition of the different languages™ the prohibition of
discrimination on the grounds of, amongst other things, rdigion, ethnic and sodid origin;®” and the
recognition of freedom of rdigion and worship.® The protection of diversty isthe hdlmark of afree

and open oddy. It is the recognition of the inherent dignity of dl human bangs Freedom isan

indigpenssble ingredient of humen dignity.

[50] Humendgnty is an important condtitutiona vaue thet not only informs the interpretation of

mog, if not dl, other condtitutiond rights but isdso cantrd inthelimitationsandyss. Aswe obsarved

% Christian Education, above n 44 at para 36; Prince 1, above n 14 at para 25 (footnotes omitted).

6 Section 6 of the Constitution.
57 Section 9(3) of the Constitution.

%8 Sections 15(1) and 31(1)(a) of the Constitution.

28



NGCOBO J

in Dawood®:

“The value of dignity in our Constitutional framework cannot therefore be doubted. The
Condtitution asserts dignity to contradict our past in which human dignity for black South
Africans wasroutinely and cruelly denied. It assertsit too to inform the future, to invest
in our democracy respect for the intrinsic worth of al human beings. Human dignity
therefore informs congtitutional adjudication and interpretation at arange of levels. Itis
avauethat informs the interpretation of many, possibly al, other rights. This Court has
aready acknowledged the importance of the congtitutional value of dignity ininterpreting
rights such as the right to equality, the right not to be punished in a crud, inhuman or
degrading way, and the right to life. Human dignity is aso a congtitutional value that is
of central significanceinthelimitationsanayss. Section 10, however, makesit plain that
dignity is not only a value fundamental to our Congtitution, it is a justiciable and
enforceable right that must be respected and protected. |n many cases, however, where
the value of human dignity is offended, the primary constitutional breach occasioned may
be of a more specific right such asthe right to bodily integrity, the right to equality or the
right not to be subjected to davery, servitude or forced labour.”®

[51] Theimpugned provisons crimindisedl use and possession of cannabis except when used for
mediand,®* andytica or research purposes® They aimindise the use of cannabis by the Restafari
regardless of where, how and why it isused. It matters not thet they useit for sacramentd purposes
asacentrd part of the practice of ther rdigion. Theimpugned provisons do not digtinguish between

the Radtafari who use cannabis for rdligious purposes and drug abusars. The effect of the prohibition

9 Dawood and Another v Minister of Home Affairs and Others; Shalabi and Another v Minister of Home

Affairsand Others; Thomas and Another v Minister of Home Affairs and Others2000(3) SA 936 (CC); 2000
(8) BCLR 837 (CC).

6 Id at para 35 (footnotes omitted).
61 Section 4(b) of the Drugs Act, above n 24

62 Section 22A(10) of Medicines Act, above n 32.
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isto date thet in the eyes of the legd sydem dl Ragefai are aiminds  The digma thus attached is

manifesd. Radtafari areat risk of arrest, prosecution and conviction for the offence of possesson or use
of cannabis. For the gopd lant, the consaquences have gone beyond the digmacof crimind conviction.
He is now prevented from practisng the professon of his choice. There can be no doubt that the
exigence of the law which efectivey punishes the practice of the Ragtefari religion degrades and
devauesthefdlowersof the Restefari rdigioninour socidly. Itisapdpebleinvason of thar dignity.®
It srikes a the vary core of thar humean dignity. It saysthet thar rdigion is not worthy of protection.

Theimpact of the limitation is profound inde=d.

(b)  Theimportance of the limitation

[52] Ye, there can belittle doubt about the importance of the limitation inthewar on drugs. That
war sves an important pressng sodd purpose the prevention of harm caused by the abuse of
dependence-producing drugs and the suppression of trafficking in those drugs® The abuse of drugs
Is harmful to those who abuse themand thereforeto sodiety. The government thushasadear interest
in prohibiting the abuse of harmful drugs. Our internationd dbligations too require usto fight thet war

subject to our Condtitution.®

[53] The government ohjective in prohibiting the use and possesson of cannabis arises from the

& Compare the observation this Court madeinNational Coalition, above n 52 at para 28, a case concerning

the impact of sodomy laws on gay people.
64 Sv Bhulwana; Sv Gwadiso 1996 (1) SA 388 (CC); 1995 (12) BCLR 1579 (CC) at para 20.

& See para 72 below which deals with South Africa’ sinternational obligationsin this regard.
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bdlief that its abuse may cause psychologicd and physca harm.  On the evidence of the experts on
both Sdes it is common cause that cannabisis a harmful drug. However, such hamiscumulaive and
dosereated. Uncontrolled use of cannabis may lead to the very harm thet the legidation seeks to
prevent. Effective prevention of the abuse of cannabis and the suppresson of trafficking in cannabis
aetherefore legitimate government goadls The condusion reached by the courts bdow in thisregard
cannat be gansaid. But does the achievement of these god's require a complete ban on even purdy

reigious uses of cannabis by Radafari, regardless of how and whereit is used?

Could a religious exemption be granted without undermining the purpose of the
prohibition

[54] The government does nat contend that the achievement of its gods requires it to impose an
absolute ban ontheuseor possesson of drugs. Nor wasit contended thet any and dl usesof cannabis
in any drcumdances ae hamful. The use and possession of cannabis for research or andytica
purposes under the contral of the government can hardly be said to be harmful, let done an abuse of
canabis Smilaly, the use of cannabis for mediand purpose under the care and supervison of a
medicd doctor cannot be said to be harmful. This is so because a medica doctor will contral the
dosage taken and thus ensure that its use does not cause harm. These uses of cannabis are exempted
because they do not undermine the purpose of the prohibition. It follows therefore thet if the use of
cannadis by the Ragtefai is not inherently harmful or if its use can effectively be controlled by the
govanmat to prevent harm and trafficking in cannabis refusd to dlow for ardigious exemption in

these drcumdiances can hardly be sad to be reasonable and judifidble. But, isit s0?
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[55]  Two points heed to be made a the outset in thisregard. Frg, it is Sgnificant to bear in mind
that the Ragafari use cannabis in different drcumstances: it may be consumed by amoking it as a
dgarete or in achdice, eding it as part of amed or drinking it asatonic, or it may beusad in bathing
or burnt asanincense a rdigious ceremonies and gatherings. Whileit isnot obligatory to consumeit,
it is neverthdessrequired that it must be usad in oneform or ancther. Thuswomen and children do not
patake in the smoking of canabis There ae dso mde adherents who do not smoke it.
Notwithstanding these different circumstances in which cannabis is used, the focd point of both the
evidence as wdll as the debate in this Court in oppostion to the relief sought was the smoking of

cannabiswhich was said to pose arisk of ham whenit is consumed regularly and in large doses

[56] Thesscond point isthis the prohibition proscribes al rigious use or possesson of cannabis
regardless of the drcumgtances under which it is used or the amount used or how it isused. Inthis
regard, itissgnificant to notethat the evidence of the gppd lant isthat he partakesin the use of cannebis
a dl rdigious ceremoniesand d o usssit in the privacy of hishome by burning it asincense, smoking,
arinking and edtingit. Itisdear from his evidence that his use of cannabisis not confined to smoking
it. Nor doeshe suggest that he congderssmoking doneto becentrd to hisrdigion. Thusthe casethat
the Sate hed to meet is how the different uses of cannebis underminesitsinterest. Indeed in terms of
the order made by this Court in Prince | the state was directed not only to respond to the evidence
of the gppdlant setting out how cannabisis used intherdigion but dso indicaie the practicd difficulties
it will encounter if an exemption dlowing the sacramentd use of cannabiswas granted. Theregponse
required of the Sate was thus not confined to smoking cannabis but to al uses of canndbis. It was

therefore incumbent upon the government to persuade the Court that such a complete ban on dll
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sacramentd usesof cannabisisreasonableand judifiable by, amongst other things, presenting factsand

argument in support of the judification of such aben.

[57] Wehaverecently heldthat wherejudification restson factud and/or palicy condderations, the
party contending for judtification must put such maerid beforethe Court. Theadbligation of government
in defending legidation indudes not only the submisson of legd argument but aso placing before the
Court the requisite factud materid and policy condderations. Falure to do this may in cartain cases
leed to a finding that the limitation is not judtifiable®® And thisis such acase Such facts hed to
demondrate that dl rdigioususes of cannabisby Ragtafari and in any drcumstance posearisk of harm
regardless of how it is used and that ardigious exemption cannot be granted without undermining the
objective of the datutes. Such facts were necessaxy in this case because df, fird, the conditutiond
requirement that in limiting the condtitutiond rights regard mugt be hed to lessredtrictive meansthet are
avalable to achieve the purpose of the limitation; and sscond, the conditutiond commitment to
tolerance which cdls for the accommodation of different rdigious faths if this can be done without

frudrating the objectives of the governmentt.

[58] Therewasno evidence thet the use of cannabisin bathing or burning it as an incense posesa
risk of harmto the user. Indeed there was no suggestion that the burning of cannabisas an incensein
acaefully drcumscribed ritud context poses any risk of harm. Asincenseitisather burmt inthedtar

fireor anincenseholder. Thisisdonea rdigious ceremonies presided over by priests, of which there

Moise v Greater Germiston Transitional Local Council: Minister of Justice and Constitutional
Development Intervening 2001 (4) SA 491 (CC); 2001 (8) BCLR 765 (CC).
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are aven in the whole country, or by assdant prietsor dders Cannabisis dso burnt asan incense
in the privecy of one'shome asthe gopdlant tedified. Burmning cannabis asanincenseinaceremonid
context under the supervison of a pries is far removed from the irresponsble use of cannabis for
recregtiond purposes or by drug abusars. The burning of incense is not a practice confined to
Redafa, it isperformed by other rdigiousfaths. For example, itisapractice degply rooted in African
traditiond worship where the burning of impepho is essentid to communicating with ancestors®’

Ceremonies a which Ragtafari burn cannabis as an incense are very few.®

[59] | amunadleto agreewith the suggestion that burning cannabis as an incense causes harm from
inhaation. Thisishighly speculative and is nat borne out by themedica evidence on record. Medica
evidence uggests that “prolonged heavy use or less frequent use of more potent preparaions’ poses
arisk of ham. If amoking “afew joints’ of cannabis poses no risk of harm, it is difficult to see how
burning cannabis & a few rdigious caremonies and at the dtar or in an incense holder can cause the
harm suggested. In any evant, even if inhdaion poses arisk of harm, there is no suggestion that the

burning of cannabi's as anincense cannot be donein amanner that posesno suchrisk. Nor isthereany

o7 Impephoisaherb used to communicate with ancestorsand it isespecially used bylzangoma. SeeWarren-

Brown and Krali ®“Root Treatment”, on the internet at
www.|eader ship.co.za/issues/1999junjul/articles/heal ers.html . Mtetwa" Africanspiritualityinthecontext
of modernity” (1996) 3 Bulletin for Contextual Theology (available on the internet at
http://www.hs.unp.ac.za/theol ogy/tonyb.htm, last accessed on 20 December 2001) draws a compelling
parallel between the use of incensei mpepho yamaRoma (Catholic grainincense) by the Anglicansand the
Catholics and the use of impepho yesintu (helichrysum miconiaetolium) or frankincensein Africanreligious
worship.
e In the Rastafari ritual calendar there are about eight “Holy Days’ and they are : 7 January (Feast of the
Nativity of Christ“Christmas’); 6 February (Berhane Selassie’ shirthday); 2 March (Battle of Adwa-Victory
of Menelik 11 over the Italian forces); 25 May (All-Africa Day); 23 July (Haile Selassi€’s birthday); 17
August (MarcusGarvey’ shirthday) 11 September (Ethiopian New Y ear); and 2 November (HaileSelassie’s
coronation).
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suggestionon the evidence that burning cannabisasan incensein anincenseholder isintended to induce

the psychoactive effect of canngbis.

[60] Just because amoking cannabisisintended to induce a psychoactive Sate, it does not follow
that dl the rdigious uses of cannabis are intended to induce such adae. Indeed, bathing in cannabis
can hardly be said to be intended to induce such agate. The sameistrue of burning it asincensein
anincene holder. Thereis no suggestion that those present are required to draw into ther lungs the
smokefromincense. What the gopdlant hassad in thisregard isthat every day must commencewith

burning incense, whether you amoke it or burn it as an incense matters nat.

[61] Onthemedicd evidence on record there can be no question thet uncontrolled consumption of
cannabis, epedidly whenitisconsumedinlarge dosesposesarisk of harmtotheuser. Anexemption
that will dlow such consumption of cannabis would undermine the purpose of the prohibition.
However, on the medica evidence on record it isequaly dear thet thereisaleve of consumption thet
issafeinthat it isunlikdy to pose any risk of harm. The medicd evidence on record isSlent on whet
that level of consumptionis. Nor is there any evidence suggesting that it would be impossble to
regulate the consumption of cannabis by resricting its consumption to that safe levd. Al that the
medical evidence on thisrecord tdlls usis thet the effects of cannabis are dose-rdated and cumulative
and that while “prolonged heavy use or less frequent use of amore potent preparation are associated
with many different problems’, “one joint of dagga or even afew joints’ will not cause any harm.
Without further information, it isnot possbleto say whether or not therdigious use of cannabiscan be
adlowed without undermining the prohibition.
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[62] Cannadis is amoked in a chdice or burmnt as incense & Nyahbinghis which are rdigious
caemonies There are vary few of these caremoniesin the Redtefari ritual cdendar. Because of the
importance that Ragtefari place onthehaly herl” they prefer to grow cannabisthemsdves. Growing,
harvesting and curing it is congdered to be an at. Its preparation for smoking in achdice follows a
specid procedure and thereisan daborate protocol that surroundsthe use of thechdice. Itissmoked
a rdigious gatherings or ceremonies presded over ather by apriest, an assdant priest or an dderly.
Whether smoking cannabisin achdice on thesefew ooccas ons can be described asa“ prolonged heavy
use or use of amore potent preparation” isnot easy to say ontherecord. However, evenif itis, there
ISNo Suggestion that its consumption a these few and isolated rdigious ceremonies cannot be controlled

efectivdy and limited to the consumption of the amount thet poses no risk of harm.

[63] Yet the government contended that any exemption would be difficult to adminider. In
contending thet it would be difficult to police any exemption the Attorney-Generd pointed out cartain
dfficultiesinduding the problem of identifying bona fide Radiafari; the source from which cannabisis
to be obtained; and how to sefeguard againg the abuse of the exemption. Both the High Court and the
SCA ds0 pointed out these difficulties But what isrequired isto subject therdigious use of cannabis
to drict contral induding the purposefor which it can be acquired; the personswho may acquireit; the
sources from which it may be acquired; and the amount thet may be lavfully possessed. It isfor the
legidature to determine the regulation and contral to which the rdigious use of cannabis should be
subjected as wdl as the measures that should be put in place in order to safeguard againg the abuse

of the exemption. Such regulation and contral, whilgt directed a enforang a legitimate government
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interest, should bear inmind and asfar aspossble regpect the centrdity of the different usesof cannebis

to the Ragafari rdigion.

[64] Any exemption to accommodate the rdigious use of cannabiswill of course haveto begrictly
controlled and regulated by the government. Such control and regulaion may indude restrictions on
the individuaswho may be authorised to possess cannabis; the source fromwhich it may be obtained,
the amount that can be kept in possesson; and the purpose for which it may be used. In addition,
conditions necessary to safeguard agang usng it for some purpose other than that for which the
exemption is granted, as wdl as trafficking in cannabis, may be imposad and these may indude the
requirement of regidration with the rdevant authorities; recording the amount purchased and the dete
of such purchass and whereand how it may beused. Any permit to possessand use cannabisfor the
purposes of the exemption may haveto beissued subject to revocation if the conditions of itsissueare
violated, such asusng cannabis otherwise than for the purpose of burning it asan incense or trafficking

in cannabis or having in possesson more in amount than the permit dlows

[65] Thefdlacy intheargument by the Attorney-Generd isthat it ispremised on the assumption thet
ardigiousexemption will be granted without the gopropriate messuresto addressthe problemsraised
by him. Thepracticd problemsrefared to by the Attorney-Generd and Senior Superintendent Mason,
who isthe Commander of the South African Narcotics Bureau, aswdl asthosedluded to by the courts
below are mattersthat ought to be dedt with in thelegidation that will regulate the exemption. Indeed,

as Senior Superintendent Mason suggested in his effidavit, if the exemption were to be dlowed
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“It dso stands to reason that current legislation contained in the Drugs and Drug
Trafficking Act . . . and the Medicines Control and Related SubstancesAct . . . will have
to be amended. New regulations pertaining to the procedures and control will have to
be formulated.”

[66] Thereisno suggestion thet these problems cannat effectivedy be regulated. On the contrary,
the affidavit of Senior Superintendent Mason, suggeststhet apermit system coupled with adminidiraive
guiddines and infragiructure for the adminigration of such an exemption may adequatdy address the
practica problemsaluded to by the courtsbeow and the Attorney-Generd. Inthe context of dluding
to the difficulties thet will arisefrom acourt-sanctioned exemption, Senior Superintendent Mason say's

the following;

“Numerous difficulties are foreseen. For one, what will the financia implication be to
the Government to set up and administer an administrative permit system. It should be
resolved which government department is to be responsible to administer such an|
adminigrative system. The human resourceimplications[have] to be considered aswell

asthe logigtical implications.

Inthisday and age of corruption in South Africaapermit will have to be developed that
will be difficult to forge. Guideines will have to be developed as to the issue of such
permits as well as guidelines in respect of permits, the vdidity of which has expired or
reported lost. Adminigtrative guidelines will have to be developed as to adminigtrative

procedures to administer such a system.

A[n] administrative permit system may be structured similar to that of firearms
registration, which is administered by the South African Police Service. Thiswill entail
that a dedicated comportment authority will have to be established at a nationd level to

adminigter the exemption. Personnel will have to be made available on station level to
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process gpplicationsfor exemption. Proof of identity by means of identity documentswill
not suffice as a means of verifying identity. It is foreseen that the fingerprints of
applicants will have to be taken and forwarded to the South African Police Criminal
Record Centre for processing. A registration system will have to be developed for
record and control purposes. Tenders will have to be obtained to print permits. Such
permits should not only include persond particulars of the applicant but perhaps a[n]
imprint of thumb to verify that the holder of such permit isin fact the person identified
upon the permit. A permit should aso include some feature so asto make it difficult to

forge.”

[67] | do not read the above excarpt from the afidavit of Senior Superintendent Mason as
uggeding thet, with the gppropriste datutory amendments and the gppropriaie adminidtrative
infrastructure, it would be difficult to administer ardigious exemption. On the contrary, his evidence
suggests measuresthat will haveto be adopted in order to adminigter ardigious exemption effectively.
And these meaauresind udelegidative amendments, regulaions pertaining to the procedure and contral,
and the adminigrative infrasiructure to adminigter the exemption. Nather the Minider of Hedth nor

the Attorney-Generd suggested that these measures would be difficult to achieve.

[68] Nowhere does Senior Superintendent Mason suggest thet the problems aluded to by the
Attorney-Generd cannot adequiately be addressed by appropriate legidation and other measures.
Nether the Miniger of Hedth nor the Attorney-Generd suggested that it would be impossible to
address these problems by gppropriate legidation and adminidrative infradructure. 1t mus therefore
be taken thet the control and regulation as well as the adminidration of the exemption envisaged by

Mason is not impossble. The problem is that government has never given condderation to these
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matters.

[69] The suppression of illict drugs does not require a blanket ban on the sacramentd use of
cannabis when such use does not pose arisk of harm. What is required is the regulation of such use
in the same manner as the government regulates the exempted uses of drugs, induding the more
dangerous and addictive drugs, for which there is no doubt a huge illiat market. As the Attorney-
Generd pointsout in hisaffidavit, thedigtribution of cannabisfor mediand purposssisdricily regulated
under the Drugs Act®® It may be obtained for medicind purposes only and under the care and
supervison of amedica practitioner;” thereisaspedfied ligt of individudswho may acquireit;” such
acquistion is subject to the requirements or conditions st out in the Medidnes Act or regulaions or

apermitissued under the Medicines Act; "2 and the source from which it may be obtained isregulated.”

[70]  Indeed, under the Medicines Act, medicines and drugs that have potentid to cause harm are
subjected to much gricter regulation, espedidly concerning themanner inwhich they may be digpensed

to the public. Thereare spedific provisonsindicaing how they may be sold or digpensed, by who and

& The Director-General for Health alleges that cannabis has no medicinal value. Professor Ames, on behal f

of theappellant, suggeststhat it has. Thissuggestionisbased on her research which was conducted over
more than 43 years. But thatisnot the point. The DrugsAct contemplatesthat the prohibited substances,
including cannabis, may be exempted for medicinal purposes. What mattersistheregulationto which such
drugs, including cannabis, are to be subjected for medicinal purposes under the Drugs Act.

0 Subsections 4(b)(i) and (ii) of the Drugs Act.
n Subsections 4(b)(i)-(vi) of the Drugs Act.
2 Subsections 4(b)(iii)-(v) of the Drugs Act.
& Subsections 4(b)(i)-(vi) of the Drugs Act.
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towhom. Themain contral isthet these drugs only reach the public under the responsibility of qudified
hedth professonds acting according to prescribed dandards. Such professonds are required, for
example, to maintain books and records containing al the prescribed particulars of the sale of scheduled
subgtances, induding the actud prescription of amedica practitioner, the dete of sdle and the quantity
of medication sold. Possesson or use of scheduled substances outddethe provisonsof theMedicines
Act condtitutes a crimind offence and gives rise to pendties contained in that satute™ Thereisno
uggestion that dispengng cannabis to the seven priests cannot, with necessary adaptations, be
subjected to the same or some amilar contral. Or for that matter, dlowing priests to grow alimited
number of cannabis plants for rdigious u2™ These are mereillugtrations of how the problem of the

exemption can beregulaied. Itisfor Parliament to craft aworkable exemption.

[71] It wasdso contended that any exemption would run foul of our internationd abligations. In
rgecting the conditutiond chalenges, both the SCA and the High Court dso emphasised our
international obligations. Our intemationd obligations in rdaion to the war on drugs must be put in

perspective.

[72] Therdevant internationd indruments are the Single Convention on Narcotic Drugs, 1961 as

amended by the 1972 Protocol; the Convention on Psychotropic Substances, 1971, and the

“ Mistry v Interim Medical and Dental Council of South Africa and Others 1998 (4) SA 1127 (CC) at para
19; 1998 (7) BCLR 880 (CC) a para12.

© In Canada, for example, individuals who require cannabis for medical purposes are allowed to possess a

limited quantity of cannabis and to grow alimited number of cannabis plantsR v Parker 49 OR (3d) 481 at

551.

" The 1971 Convention on Psychotropic Substances does not apply to cannabis.
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Convention Agang Illiat Traffic in Narcotic Drugs and Psychotropic Substances, 1983. Interms of

atide 36(1)(a) of the Sngle Convention, the crimindisation of the ligted forms of conduct mugt take
placesubject to each Paty’ s* condtitutiond limitations’.”” Thus if under our Condtitution an exemption
for the rdigious use of canndbis is required, such an exemption would not fal foul of the Sngle
Convertionastheimplementation of the provisonsof the Conventtion aresubject to our Condtitution.”
Smilaly, theimplementation of the 1988 Convention ismade suibject to the* condtitutiond principles’
of each Party.” It followsthet theseinternationd conventions are no bar to an exemption that may be

required by our Congtitution.

[73] Itistruetha thegranting of ardigiousexemption for alimited use of cannebisin arcumdances
that do not posearisk of harm has cartainrisks Such risksinvolve the use of cannabis for purposes

other than those dlowed by the exemption and theillegd passing of cannabislawfully acquired to third

77 Article 36(1) reads as follows:
“Subject to its constitutional limitations, each Party shall adopt such measures as will
ensure that cultivation, production, manufacture, extraction, preparation, possession,
offering, offering for sale, distribution, purchase, sale, delivery on any termswhatsoever,
brokerage, dispatch, dispatch intransit, transport, importation and exportation of drugs
contrary tothe provisionsof this Convention, and any other action whichintheopinion
of such Party may be contrary to the provisions of this Convention, shall be punishable
offences when committed intentionally, and that serious offenses shall be liable to
adeqguate punishment particularly by imprisonment or other penalties of deprivation of
liberty.”
8 Boister “Is International Law a Bar to the Decriminalisation of Possession of Dagga for Personal Usein
South Africa’ (1996) 9 SA Journal of Criminal Justice 1 at 3 and Paschke, aboven 27 at 125. Boidter, in
his article, advances a compelling argument for the proposition that article 36 does not apply to the
possession of cannabis for personal use. The basis of this view is that the provisions of article 36 are
intended to fight theillicit traffic in drugs and not to require the punishment of drug abusers. Thisview
finds support in the commentary by the Secretary General of the United Nationswhich is based on state
practice. However, in view of the conclusion reached on the relation between the Convention and our
Constitution, it is not necessary to consider this argument.

& Article 3(2).
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paties. However, these risks are inherent in any exemption. They did not preclude the government
from dlowing exemptions for medicind, research or andyticd purposes To minimisetheerisksthe
government subjected the use of drugs for these purposes to drict control such asredricting persons
who may acquire drugs, prescribing the source from which they may be obtained; requiring the
recording of the dete of sdle and the quantity of drugs sold; and making possesson or use of drugs
outsde the datutory provisons subject to aimind pendties These redrictions minimise the risk of

illegd use or trefficking in drugs

[74] Theabove andyssilludrates thet the prohibition contained in the impugned provisonsistoo
extengve It encompasses uses that have not been shown ather to pose arisk of harm or to be
incgpeble of being subjected to such control and regulation so asnot to poserisk of harm. Taking the
example of burning cannabisinafew limited rdigious ceremonies, thishas not been shownto poseany
risk of harmor to be incgpable of being subjected to drict control and regulation. The suggestion thet
burning cannabis as an incense may cause harm from inhdation, is highly speculaive. Apart fromthis,
the avallable evidence suggedts that up to a cartain levd, even smoking cannabis is not necessarily
harmful. Thismus be viewed agand thefact that, in generd, the evidence of nature and the extent of
harmis asubject of medicd controversy. In my view, a conditutiond right cannot be denied on the

bass of mere speculaion unsupported by condusve and convindng evidence.

[75] There aretwo points that must be emphassed. Firg, the rdief sought by the gopdlant isan
order dedaring that theimpugned provisonsare unconditutiona becausethey are overbroad. Itisthe

duty of this Court to say whether thet isso. We mugt determine whet the gppelant and other Redtefari
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are entitled to, conagent with their condtitutiond rights. The gopdlant and the adherents of hisrdigion
are etitled nat to have the practice of thar reigion proscribed if it can be practised in a manner that
does not undermine the government interest. We are not concerned with what would or would not
mest the requirement of the Radafari rdigion. Nor are we concerned with what would be effective
prectice of therdigion. Inmy view, it isundesrable for the courts to be concerned with questions as
to whet, asamatter of reigious doctring, would be an effective practice of aparticular rdigion. Thet

enquiry isirrdevant here where the question is whether the impugned provisons are overbroad.

[76] Second, it isnot demeaning to thar rdigion if we find that the manner in which they practice
thar rdigion mugt be limited to conform to the law. Whether thisiswhat they want mattersnot. Nor
ISit to underesimatein any way thevery spedid meaning that theuse of the“holy herly” hasfor the sdIf-
ddfinng or ethos of the Radafari rdigion. Aswe obsarved in Christian Education and dso in
Prince 1, thebdandng exercise requires adegree of reasonable accommodetion from al concerned.
Ragefai are expected, like dl of us, to make suitable adaptations to laws that are found to be
conditutiond that impact on the practice of their rdigion. A narrow and adosdy defined exemption
that is subject to manageeble government supervison does nat oblige them “to make an absolute and
srenuous choice between obeying alaw of the land or following their consdence. They can do both

smultaneoudy.”®

The evaluation of proportionality

8 Christian Education, above n 44 at para51.
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[77]  Inweaghing the competing interests and in the evauation of proportiondity, it is necessary to
examine closdy the rdation between the complete ban on the sacramental use or possession of
cannabis by the Radiafari and the purpose of thelimitation aswd| asthe exigence of thelessredtrictive
meansto achieve this purpose®! The prohibition isostensibly aimed at the dbuse of harmful drugsand
trafficking inthose drugs Hence the use for medicind purposes under the care and supervison of a
medicd practitioner or for andytica or reseerch purposes are not hit by the prohibition. Yet a
sacramentd use of cannabis that has not been demondrated to be harmful, such as the burning of
cannabis asan incensg, isprosaribed. The ban on rdligious useis so complete that ardigious practice
that requiresfollowersto bow beforeacannabisplant and pray, ishit by the prohibition. That suchuse

of cannabisis not harmful to the hedth of the followers maters not.

[78] The policy behind the impugned provisons should not be based on the idea that any use of
canndais in its=f represents an unacceptable risk to the user and sodety. The policy behind these
Satutes should recognise that whether or not such arisk existswill depend partly on the drcumstances
inwhich it is used and the extentt of the use. The prevention and contral of therisk of harm caused by
abuse of dependence-producing drugsto sodety and theindividud mugt be medethe primary objective
of the anti-drug palicy in thelight of this conaderation. Yet in o far as the Ragtefari are concerned,
the government pursues apolicy basad upon the assumption that al usesof cannabisby Radafari and
under any drcumstances represant an unacoeptable risk to sodety and the individud.  This palicy

ignorestheredity that thereare various uses of cannabisby the Ragtafari, some of which havenot been

81 National Coalition, above n 52 at para 35.
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shown to pose any risk of harm and that can be accommodated without undermining the olyjectives of

the prohibition.

[79] Inaconditutiona democracy like ours that recognises and tolerates diverse rdigious faths
tolerance of diversty must be demondrated by accommodating the practices of dl faths if thiscanbe
done without undermining the legitimate government interest. Thus when Paliament is faced with a
reigious practice that involves some conduct thet runs counter to its objectives, the proper goproach
under our Condtitution is not to prascribe the entire practice but to target only thet conduct that runs
counter to its objectives, if this can be done without undermining its objectives. This gpproach is
conggent with the conditutiond commitment to tolerance and accommodation of different rdigious
faths impliat in our Conditution. The requirement thet less regtrictive means mus be used in the

limitation of congtitutiond rightsisindesd a manifedation of this commitment.

[80] Smilaly, when Paliament isfaced with the need to proscribe a substance under the satutes
in question, the risk posed to hedth should not be the only criterion. 1t must aso have regard to other
factors such as various uses to which the substance may be put, especidly those that do not poseany
risk of harm; the sgnificance of the various uses to sodey; whether the needs of sodety can, if
necessary, be accommodated without undermining the ojectives of the prohibition; and the passibility
of acting effectively againg the abuse of the substance. Thesefactors no doulbt influenced the decison
by Parliament to exempt from the generd prohibition the possesson of drugs, induding cannabis, for

mediand, andyticd or research purposes
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[81] | accept that the god of the impugned provisons is to prevent the abuse of dependence-
producing drugs and trafficking inthose drugs. | dso accept thet it isalegitimategod. The question
is whether the means employed to achieve that god are reasondble. In my view, they arenat. The
fundamenta reason why they are not isbecause they are overbroad. They are oenably amed a the
use of dependence-produding drugsthat areinherently harmful and trafficking inthose drugs. But they
are unreasonable in that they dso target usesthat have not been shown to pose arisk of harm or to be
incgpable of baing subjected to drict regulaion and contral. Thenet they cast issowidethat usesthat
pose no risk of harm and that can effectively be regulated and subjected to government contrdl, like
other dangerous drugs, are hit by the prohibition. On that scorethey are unreasonable and they fdl &

thefirg hurde Thisrendersit unnecessary to consder whether they are judtifiable®?

[82] Itfdlows therefore, thet the prohibition contained intheimpugned provisonsisconditutionaly
bad because it prosoribes the rdigious use of cannabis even when such use does not threaten the
govaenment interet. But it isbad to that extent, and only thet extent. Inview of thisconduson, it not

necessary to congder other conditutiond challenges

Appropriate remedy
[83] Theconditutiond defect in the two Satutesisthat they areoverbroad. They arenot carefully

talored to conditute a minimd intruson upon the right to freedom of rdigion and they ae

82 Coetzee v Government of the Republic of South Africa; Matiso and Others v The Commanding Officer,

Port Elizabeth Prison and Others 1995 (4) SA 631 (CC); 1995 (10) BCLR 1382 (CC) &t para 13; Case and
Another v Minister of Safety and Security and Others; Curtisv Minister of Safety and Security and Others
1996 (3) SA 617 (CC); 1996 (5) BCLR 609 (CC) at paras 50-4; and Mistry v Interim Medical and Dental
Council of South Africa and Others, above n 74 at para 23.
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disproportionate to their purpose. They are conditutiondly bed because they do nat dlow for the
rdigous use of canabis that is not necessarily harmful and that can be controlled effectivey.
Ordinarily, the gopropriate remedy in these drcumganceswould bethe“reading in” of the gppropriate

exemption.

[84] However, herethequestion of how the exemption can beformulatied cannot be answered with
asuffident degree of precigon on the bassof conditutiond andyss. Thereareanumber of questions
that will have to be answered in rdation to the control and regulaion to which such an exemptionisto
be subjected and these indude: who may grant gpprova for the rdigious use and possesson of
cannabis who may be granted such exemption; the quantity of cannabis that may be possessad by
authorised persons, and the legd source of cannabis.  In addition, the dipendang of cannabis to
authorised persons for religious purposes must be subjected to drict control. Standards must be
deveoped thet will govern the conduct of such authorised persons: There are anumber of optionsin
relaiontothesequedions. Itisthetask of thelegidaturewhich hasthe necessary resourcesto consder
such options and makeits choice. An atempt by this Court to araft an exemption may wel result in
an undue intrusoninto thelegidaive phere. The arafting of the gppropriate exemption must therefore

be |eft to Parliament.

[85] It followstherefore that the gopropriate remedy isto dedare the provisons of section 4(b) of
the Drugs Act and section 22A(10) of the Medicines Act invadid to the extent thet they do not dlow
for anexemptionfor therdigioususe, possess on and trangportation of cannabisby bonafide Ragtefari.

The prohibition that rdlaesto cannabis can be severed from the other parts of theimpugned provisons.
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These sections are centrd to the control of a number of dangerous drugs that are set out in the

schedulesto the two daiutes. Therefore alimited notiond severance is not ingopropriate.

[86] However, adedaation of invaidity that takesimmediate effect posesared danger to soaely.
It would result in an uncontrolled use of cannabis and this will undermine the admittedly legitimete
governmentd god of preventing the harmful effects of dependence-producing drugs and trafficking in
those drugs. Parliament must therefore be afforded the opportunity to remedy the defectsinthesetwo
datutes. Thededaration of invaidity should therefore be suspended for aperiod of tweve monthsfor

that purpose. The gppdlant did not contend otherwise.

[87] Inhisheadsaf agument, the gopdlant sought an interim congtitutiond exemption for himsdf
and dl other Ragtafari during the period of the suspendon of theorder of invaidity. Theconsderations
that goply in rdaion to the “reading in” of an exemption gpply equaly in regard to the granting of an
interimconditutiona exemption. Before any exemptionisgranted it isnecessary not only to determine
the conditionsunder whichit may begranted, but dso to ensurethat an adminidrativeinfrastructure thet
IS necessry to manage and adminider the exemption is in place. This may include, as Senior
Superintendent Mason paints out in his affidavit, the adminigrative infrastructure to manege the permit
system and the adminigrative guiddines to regulate the exemption. Having regard to the number of
Issues that mugt dill be resolved in rlaion to theregulation towhich therdigious use of cannabismust
be subjected, it is not gopropriate for this Court to grant such an exemption.  Parliament mudt first

redlve these issues and determine the conditions thet are to govan the granting of a rdigious
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exemption.® Until these conditions are determined, the granting of an exemption will undermine the

objectives of the limitation. It follows therefore that a court-sanctioned exemption is not gppropriate.

[88] Thegppdlant has dso sought an order directing the Law Society to register his contract of
community sarvice. TheLaw Sodety dedined to regiser the gppd lant’ scontract of community service
based on histwo previous convictionsfor possesson of cannabisand hisdedlared intention to continue
bregking thelaw. The vdidity of the decison of the Law Society depends upon whether passesson
or use of cannabis by persons in the pogtion of the gopdlant is a aimind offence. As pointed out
previoudy, it cannot be said at thisstage whether Parliament will broaden the category of personswho
may be authorised to possess and use cannabis for religious purposes to include non-priests such as
the gopdlant. Thegranting of thisrdlief thereforewill pre-empt legidative action. No doubt any further
dday isprgudidd to the gppdlant who isunderdandably anxiousto get onwith hislife. But until such
timeasit is detemined whether the gppdlant fdls within the category of persons who may lawfully
possess cannabis, the obdtadle besetting hisway to the professon of attorneysremains The question
whether or not the gppelant could be regarded as afit and proper person to be an atorney evenif not

within such category, was not pursued before us and | expressno view onit.

[89] Hndly, thereisthe quesionof cods. If thegppdlant wereto succeed, thereisno reason why

he should be deprived of the costs The Law Sodiety did nat play any activeralein thislitigation and

8 Similarly, the alternativerelief sought in thisregard, namely, staying all prosecutions against Rastafari for

possession or use of cannabisand releasing all Rastafari who have been arrested or convicted for useand
possession of cannabiscannot begranted. Itisnot knownwhat classof persons Parliament will determine
as authorised persons to possess cannabis for religious purposes. To grant such an order will pre-empt
legislative action in circumstances where Parliament is free to | egislate to a constitutional minimum.
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there is therefore no reason why it should be ordered to pay costs. The Minister of Hedlth only

intervened after the proceedings hed reeched this Court and the liability for cogts should reflect this

[90]

In the event, | would have proposad that the following order be made:

@

()

©

The gpped is uphdd and the decison of the Supreme Court of Apped is st asde
The provisons of saction 4(b) reed with paragrgph 1 of Part |11 of Schedule 2 of the
Drugs and Drug Trafficking Act 140 of 1992 and section 22A(10)(a) read with
Schedule 8 of the Medicines and Related Substances Control Act 101 of 1965 are
inconggent with the Condiitution to the extent thet they prohibit the use or possesson
of cannebis by Radiafari adherents for bona fide religious purposes and are dedlared

invelid to thet extent.

The order of invdidity issuspended for aperiod of 12 monthsto aford Parliament the

opportunity to remedy the defectsin the impugned provisons.

The Miniger of Judtice, the Miniger of Hedlth and the Attorney-Generd are ordered

to pay the cogs of this gpped , induding the cogtsincurred in the courts bel ow, except

thet the Miniger of Hedth isonly ligble for the cods of the gpped in this Court.
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Mokgoro and Sachs JJ and Madlanga AJ concur in the judgment of Ngcobo J.

CHASKALSON CJ, ACKERMANN AND KRIEGLER 23

[91] Thisjudgment concarnsthe second phase of an gpped from the Supreme Court of Apped (the
SCA) to this Court on the condiitutiondity of the Satutory prohibition againg the possesson and use
of cannabis sativa, commonly known in this country as degga. Thematter first came beforethis Court
in November 2000 when, after extengve agument, leavewas given for the gppdlant to ddiver further
evidence on dfidavit and for the Director of Public Prosecutions, the Western Cape (the DPP) to
respond. The judgment containing thet order has been reported, as have the judgments of the Cape
of Good Hope High Court and the SCA, where the metter was dedlt with in the firg indance and on
apped.! The background to the matter has been fully st out in those three judgments and in the

judgment of Ngcobo Jin the current proceedings. The briefest of résumés will therefore suffice

[92] The gopdlant is an adherent of the Radafari rdigion. He wants to gain admission to the
atorneys professon but has two convictions for the possesson of cannabis? He disclosed these

convictionsto the Cape Law Sodiety when he gpplied for his atides to be registered, saying that he

Thethreejudgments, in chronological order arePrincev President of the Law Society, Cape of Good Hope
and Others 1998 (8) BCLR 976 (C); Prince v President, Cape Law Society, and Others 2000 (3) SA 845
(SCA); 2000 (7) BCLR 823 (SCA) and Prince v President, Cape Law Society, and Others 2001 (2) SA 3338
(CC); 2001 (2) BCLR 133 (CC).

The possession and use of cannabis are prohibited by two statutory provisions. They are s 4(b) of the
Drugs and Drug Trafficking Act 140 of 1992 (the Drugs Act) and s 22A(10) of the Medicines and Related
Substances Control Act 101 of 1965 (the Medicines Act), which are quoted in n 24 and 32 of Ngcobo J's
judgment.
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was a Reddfai and was required by his rdigion to use canabis He went on to sy that
notwithstanding the legidationthat prohibited such use, he would continueto use cannabisfor rdigious
purposssinthefuture. The Law Sodety refused to regiger hisartidestaking the view that atorneys
as officers of the court, had to obey the law. The gopdlant then gpplied to the Cape High Court for
thet decision to bereviewed and st aside. Thegppdlant failed in the High Court and his gpped tothe

SCA wasdigmissd.

[93] Whenthe dispute reached this Court, its focus had ceased to be whether the Law Sodiety’s
decson was correct. 1t had become limited to whether the legidation prohibiting the possesson and
useof cannabiswas conggtent with the Congtitution. Thegppd lant conceded thet if thelegidaionwere
vaid, the Law Sodety would beentitled to refuse to regidter hisartides of derkship. TheLaw Sodety
responded by saying that if the law were to be changed or to be found to be inconsstent with the
Condiitution, it would have no objection to regisering the artides of derkship entered into by the

gopdlant. TheLaw Sodety thenwithdrew from the proceedings and was nat represented in thisCourt.

[94] Thedigoute became one between the gopdlant and the Sate, represented by the DPP. The
primaryissuein the gpped to this Court waswhether the SCA wascorrect in holding thet thelegidaion
was not inconggent with the Condtitution.  In the SCA and again in this Court the chdlenge to the
legidation was not againg the crimindisation of the possesson and use of cannabis It was alimited
one, namdy whether the fallure to provide an exception in respect of the use of cannabisfor rdigious

purposss by Radafari, infringed their rdigious rights under the Congtitution.
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[95] Becausethefocus had previoudy been dsewhere therewasinaufficent information on record
for the debate as to the feashility of such an exception, from the point of view of adherents of the
Ragefai rdigion as dso from the point of view of those responghble for the enforcement of the
country’s anti-drug laws, to be properly canvassed. Accordingly, paragraphs 2 and 3 of the order

issued by this Court on 12 December 2000 reed asfollows:

“2. The appdlant isgranted leave to deliver, on or before 24 January 2001, evidence

on affidavit setting out:

@ how, where, when and by whom cannabis is used within the Rastafari
religion in South Africa;

(b) how cannabisis obtained by Rastafari;

(c) whether the Rastafari religion regulates the use and possession of
cannabis by its members,

d whether there are any internal restrictions on, and supervision of, the
use of cannabis by members of the Rastafari religion; and

(e any other factsrelating to the matters set forth in paras [12]-[17] of the
judgment.

3. The respondents are granted leave to deliver, on or before 14 February 2001,

evidence on affidavit setting out:

@ their responsg, if any, to the evidence submitted by the appellant;

(b) what practical difficulties, if any, will be encountered if an exemption for
the sacramental use of cannabis is allowed; and

(c) how areligious exemption for the personal use of cannabiswould differ,
initsadministration and the overall enforcement of the Drugs and Drug
Trafficking Act 140 of 1992 and the Medicines and Related Substances
Control Act 101 of 1965, from the medicad and scientific exemptions
currently to be found in s 4(b) of the Drugs Act and s 22A(10) of the
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Medicines Act, if at all.”3

[96]  Pursuant to thet order, the appelant filed a substantial body of additiond factua and opinion
meterid, to which the DPP responded in likevain. All of thishasbeen comprenensvey dedt within
the careful and detailed judgment of Ngoobo J. The gppdlant’' sdaim for a* rdigious exception” isin
subsanceadamthat agenerd prohibition thet fail sto take account of therdigiousfresdomsendhrined
inthe Condtitution s, for that reason, incongsent with the Condtitution. AsNgoobo Jpointsout in his
judgment,* an exemption is a remedy which dlows the prohibition to stand, whilst & the same time

repecting the rdigious freedoms

[97] We haveconddered the judgment of Ngoobo Jand arein generd agreament with hisandyss
of thefacts. No purposewould be served by traversang these mattersagain. Weendorsethe materid
finding that Regtafarianiam isardigion and that the disouted legidation prohibiting the possesson and
use of cannabis trenches upon the rdigious practices of Radafari. In S0 far asthere are differences

between us on materid issues, that will gppear from this judgment.

[98] Weds agreethat the disputed materid tendered in terms of Rule 30 isnot admissble Rule
30 makes provison for placing factud materid before the Court if such facts are * common cause or

othewiseincontrovertible’, or areof an“ offidd, saentific, technicd or Satidica neture cgpable of essy

The“matters set forthin paras[12] - [17]” were principally chapter and verse of the Rastafari religion, its
history, theology, membership, organisation and formal structures and of the role played by cannabisin
its practices and rituals. As regards the state, substantiation was required of the difficulties anticipated
in policing were the proposed exception to be granted.

4 At para 36.
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veification”. A digoute asto the factsmay, and if genuine usudly will, demondrate that they are not
“incontrovertible’ or “ cgpable of easy veificaion”. Wherethat isso, and it isin the present metter, the
materid will be inadmissble  Ultimatdy, admisshility depends on the nature and subgtance of the
dispute Itisinthissensethat thediduminSyv Lawrence; Sv Negal; Sv Solberg,® to the effect

that the rule has no gpplication to digputed facts, should be understood.

The use of cannabis by Rastafari

[99] The gppdlant dates that the casud or recregtiona use of cannabis is condemned by true
Redaai; true Redafari use cannabis for rdigious purposes only. It gopears from the evidence,
however, that suchusefor rdigious purposes could beextensve. According to the gopdlant canngbis
Isusad a reigious gatherings and dso a places and timeswhen rdigious gatherings are not being held.

He describes his own use of canndbis asfollows

“I perform therituas prescribed by my religion according to the tenets of my religion and
observe the religious ceremonies associated with births, marriages and other gatherings
such as the Nyabinghi, which is similar to a church service. Cannabis is used as a
symbol and | partake of the use of cannabis at these ceremonies. | aso use cannabis,
by ether burning it asincense or smoking, drinking or egting it in private at home as part
of my religious observance. The object of using cannabis, by followers of the Rastafari
religion, isto create unity and to assist them in re-establishing their eternal relationship
with their creator. The use of cannabis by the followers of the Rastafari religion is not

to create an opportunity for the casual use of cannabis.”

[100] The gppdlant says that he uses about 5 grams of cannabis daily for meditationd purposes.

5 1997 (4) SA 1176 (CC); 1997 (10) BCLR 1348 (CC) at paras 22-5.
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Other Redtefari may usemore, whils somemay useless. Both the rate and manner of usevariesfrom
member to member, dthough smoking it ssemsthe most common method. The gopdlant confineshis
useto smoking, preferring “ nat to puff the holy herb beforework and use(s) it maximum twice per day
after work”. Heacknowledges, however, thet asin any rdigion thereare“good” and “bad” adherents
and thus some who use cannabis excessively and/or recregtiondly.  Although there is no sat norm or

genardly accepted pattern, such useis condemned by true Ragtefari.

[101] Ther reigiousgatherings need not take placein abuilt up Sructure or a aparticular venue but
can be conducted a any place where two or more Radafari come together in “Jah's’ name. The
reigiondoes nat regulatethe use or possesson of cannabisby itsmembersnor isthereany organisation
that could provide internd supervison of ther acquiring, trangporting, possessing or usng it. Indeed,
ontheevidence therearetoo few adherents of the rdigion in the country and they aretoo thinly soread
and loosdy asodiaed for truly rdiable and informeative ansversto be possble in response to mogt of
the questions posed in paragragph 2 of this Court’s order of 12 December 2000. In any evert, it
gopearsto bein the very nature of the rdigion thet there are no formd organisationd structures thet

could compile and maintain hard deta of the kind envisaged by the Court’ s questions

[102] Thegppdlant' sevidence concerning the use of cannabisand itscentrdity to the practice of the
Ragefari rdigionissupported by thegppdlant’ sexpert Professor Y awney whose evidence onthisissue
was not disouted by the sate, and was placed before this Court by consent. According to Professor

Yawney, cannabisis consumed by Radefari because of their beief that it
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“ ... encourages inspiration and insight through the process of sudden illumination.
Sociologists would call this avisionary state characterised by the experience of oneness
or interconnectedness. Ragtafari ind st thereisaduty incumbent upon them to praisethe

creator in thisway”.

[103] Although the use of cannabisis goparently not obligatary, it is dear from the evidence of the
gopdlant and Professor Y awney that its use both as an individud and commund adtivity, at rdigious
gatherings or dsawhere, isregarded by most Rediafari as an essantid part of therdigion. Theuseis
extengve and tekesdifferent forms, induding smoking it, burning it, usng it asincense, inthe preparation

of food and drink, and in bething.

Legislation prohibiting the possession and use of cannabis

[104] The possession and useof cannabisis prohibited by section 4(b) of the Drugs Act and section
22 A(10) of theMedicinesAct referred to above?® Itisan hdludnogen which hasanintoxicating effect
thet is cumulative and dose-rdaed.” There are only about ten thousend Radiafariansin South Africa
and the legidaion isnot amed a them. Its purposeis to protect the generd public againg the harm
caused by theuse of drugs. Cannabisis but one of severd substances prohibited under thislegidation
and its prohibition is not peculiar to South Africa. The possesson and use of cannabisis prohibited in
meny countries, and it is listed as a prohibited substance in the internationd insruments referred to by

Ngcobo Jin hisjudgment®

6 Aboven 2.
At para 13 of Ngcobo J sjudgment.

8 Aboven 28.
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[105] Sachs J refers to the history of the prohibition of the use of cannabis in South Africa®
Whatever that history might have been,’ it is nat in our view rdevant to the condtitutiondity of the
presant legidation. The conditutiondity of this legidation is derived firg from the provisons of the
interim Condtitution and later of the 1996 Condtitution. These condtitutions continued in force dl law
that exised when they were adopted, subject only to consgstency with ther terms. Save for the
argument on the rdigious exception, which we have dedt with fully in our judgment, it was never
uggested that thelaws as such wereincong tent with theinterim Conditution or the 1996 Condtitution.
It isdso abundantly dear from the attitude adopted by the government in this matter, thet it does not
condder these laws to be an illegitimate inheritance from the pad; it congders them legitimeate and

necessary provisons of our presant crimind law legidation and internationa obligations:

[106] Thethen Minigter of Justice dated in an afidavit lodged in the High Court procesdings

“The provisions of the two Acts have been placed on our statute books for compelling
reasons. The need to suppress the illicit use, possession and trafficking in drugs, such
as cannabis, is an urgent and pressing one. There is no doubt that the effect of
prohibition of the abuse of alegal drug, such as cannabis, which resultsin severe damage
to its users, is a pressing social purpose. The government of the Republic of South
Africasmply has to take active steps to suppress the use, possession and trafficking of

illicit drugs.”

At paras 151-4 of hisjudgment.

10 No argument was addressed to us on thisissue.
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He dso sated that,

“Throughout the jurisdictions of the world, the use, possession, acquisition, importation
and trafficking in cannabis is regarded as a crimina offence. In South Africatoo, itis

an offence which is applicable equaly to all its citizens.”

Although the gppdlant disouted the dlegetions made concarning the harm done by users of cannabis,
he did not suggest thet the prohibition of the use and possession of cannabishad any purpose other than

that atested to by the Miniger.

[107] The prohibition agang the possesson and use of cannabisisthus part of aworldwide attempt
to curb itsdigribution, of which the present government isfully supportive. Whether decrimindistion
of the passesson and use of smdl quantities of cannabisisamore gopropriate regponseto the problem
then aimindisation, was & no Sage suggested and isnot anissuein thisgoped. Itisnot anissueon

which this Court should comment in these procesdings

[108] Inademocratic Sodiety thelegidature hasthe power and, where gopropriate, the duty to enact
legidation prohibiting conduct conddered by it to be anti-socid and, where necessary, to enforce that
prohibitionby crimind sanctions. Indoing S0 it must act congstently with the Condtitution, but if it does

that, courts must enforce the lawvs whether they agree with them or not.

[109] The question before us, therefore, is not whether we agree with the law prohibiting the

possessonand use of cannabdis Our viewsin thet regard areirrdevant. The only questioniswhether
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the law isinconggent withthe Conditution. The gppdlant contendsthet it isbecauseit interfereswith
hisright to fresdom of rdigion and hisright to practise hisrdigion. It isto that question thet we now

tun.

Freedom of religion and the criminal law

[110] Section 15(1) of the Condiitution providesthat:

“Everyone has the right to freedom of conscience, religion, thought, belief and opinion.”

Section 31 provides that:

“(1) Persons belonging to a cultura, religious or linguistic community may not be denied
the right, with other members of that community —

(a) to enjoy their culture, practise their religion and use their language; and

(b) to form, join and maintain culturd, religious and linguistic associations and

other organs of civil society.

(2) Therightsin subsection (1) may not be exercised in a manner inconsistent with any

provision of the Bill of Rights.”

The right of an individud to practise his or her rdigion is part of the section 15(1) right.** The
associaiond right, to practise religion in assodiaion with others, is protected by section 31. The
gopdlant rdies on hisindividud right to use cannabisin the privecy of hishomeand dsewhere, andon

his associaiond right to use cannabis with other Radtafari on gppropriate occasons,

1 Sv Lawrence, aboven 5 at para 100.
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[111] We agreewith Ngcobo J thet the legidation crimindisng the use and passesson of cannabis
limitstherdigiousrightsof Restafari under the Condgtitution, and that what hasto bedecided inthiscase
IS, whether thet limitation is judtifiable under section 36 of the Condtitution. It isin regard to this
question thet the respective views of Ngcobo Jand oursdvesdiverge. For thereasonstheat follow, we
do not beieve that it is incumbent on the dae to devise some form of exception to the generd
prohibition againg the possesson or use of cannabis in order to cater for the rdigious rights of

Ragafarians.

[112] Sections 15(1) and 31 of the Conditution arewide-ranging provisons protecting both bdievers
and non-bdievers and dl rdigions, large or amdl, irrespective of their creeds or doctrines Ragtefar
aeagmdl and margindisad group. Thefact that they areavery smdl group within the larger South
African community is no reason to deprive them of the pratection to which they are entitied under the
Bill of Rights On the contrary, ther vulnerability asasmdl and margindised group meaensthat the Bill
of Rights has particular dgnificance for them. Theinterest protected by sections 15(1) and section 31
S

“ ... not astatistical one dependent on a counter-balancing of numbers, but aqualitative
one based on respect for diversity.”*?

[113] Thegopdlant doesnat digoutethat thelegidation prohibiting the possesson and use of cannabis

by the generd public serves alegitimate government purpose. He accepts that it does, but contends

12 Christian Education South Africav Minister of Education 2000 (4) SA 757 (CC); 2000 (10) BCLR 1051 (CC)
at para 25 (footnotes omitted).
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that hisrdigion requires him to use cannabis, and thet out of repect for the rdigious rights of himsdlf

and other Radiafai, the legidation ought to have made an exceptioninthar favour permitting such use

for rdigious purposes

[114] Inthe proportiondity andys's reguired by section 36 of the Condtitution,™ there can be no
doulbt thet the right to freedom of rdigion and to practise rdigion are important rights in an open and
democratic sodety basad on human dignity, equdity and freedom, and that the digputed legidaion
places asubgantid limitation on the rdigious practices of Radafar. It must aso be acoepted that the
legidaion sarves an important governmenta purpose in the war agang drugs.  In substance, the
gopdlant contends thet the legidation, though legitimate in its purpose and gpplication to the generd
public, is overbroad because it has been formulated in away thet brings within its purview the use of
cannddis by Ragdfai tha is legitimaie and ought not to be prohibited. A chdlenge to the
conditutiondity of legidaion on the groundsthet it is overbroad isin esssnce achdlenge based onthe
contention that the legitimate government purpose sarved by the legidation could be achieved by less

resrictive means

13 Section 36 of the Constitution reads as follows:

“(1) Therightsin the Bill of Rights may be limited only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an
open and democratic society based on human dignity, equality and freedom,
taking into account all relevant factors, including —
€) the nature of the right;

(b) the importance of the purpose of the limitation;
(© the nature and extent of the limitation;
(d) the relation between the limitation and its purpose; and
(e less restrictive means to achieve the purpose.
) Except as provided in subsection (1) or in any other provision of the

Constitution, no law may limit any right entrenched in the Bill of Rights.”
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[115] InChristian Education South Africa v Minister of Education* this Court hdd:

“The underlying problem in any open and democratic society based on human dignity,
equality and freedom in which conscientious and religious freedom has to be regarded
with appropriate seriousness, is how far such democracy can and must go in alowing
members of religious communities to define for themsealves which laws they will obey
and which not. Such a society can cohere only if al its participants accept that certain
basic normsand standards are binding. Accordingly, believers cannot claim an automatic
right to be exempted by their beliefs from the laws of the land. At the same time, the
state should, wherever reasonably possible, seek to avoid putting believers to extremely
painful and intensely burdensome choices of either being true to their faith or else

respectful of the law.”

[116] Theunchdlenged generd prohibition in the disputed legidation againg the possesson or use
of harmful drugsisdirected inthefirg inganceto cutting off the supply of such drugsto patentid users
It seeks to address the harm caused by the drug problem by denying dl possesson of prohibited
subgtances (other than for medicd and research purposes) and not by seeking to pendise only the
harmful use of such subdances. This fadllitates the enforcement of the legidaion. Personsfound in
possession of the drug are guilty of an offence, whether they intend to useit for themsdves or nat, and
irrespective of whether its eventud use will indeed be harmful.  This method of contral is actudly

prescribed by the 1961 Single Conventtion on Narcatic Drugs™ to which South Africais a party.

[117] Thedaewasnot caled upontojudify thismethod of contralling theuseof harmful drugs The

14 Above n 12 at para 35 (footnotes omitted).

15 Article 33.
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vdidity of the generd prohibition againgt both possesson and use was acoepted. The case the date
was cdled upon to mest in this Court was thet in addition to the medicad and ressarch exemptions
contained in the legidaion, provison should aso have been made for the use of cannabisfor rdigious

purpases by members of the Ragtafai rdigion.

[118] Weareaccordingly unableto agreewith the Sgnificance atached by Ngoobo Jto thefact thet
catan of the usesto which cannabisis put by Redafari are not harmful. Subject to the limits of sdf-
discpling, the use may or may not be harmiful, but that holds dso for non-Ragtefarians who are
prohibited from usng or possessng cannabis, even if they use it sparingly and without harming

themsdves.

Foreign law

[119] Inthe United States of Americasamilar contentions to that raised by the gopellant have been
rgected by State and Federd Courts. These decisons are referred to in the judgments of the United
States Supreme Court in Employment Division, Department of Human Resour ces of Oregon

v Smith.1®

[120] Smith’'s case concaned the aimind prohibition of an haludnogenic drug Peyote for
sacramentd purposss a rdigious ceremonies of the Naive American Church. It isamilar in some

respectsto the casebefore usfor the contention therewasthat the rdigious mativation for usng Peyote

16 494 US 872 a 917 (1990).
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pleced the litigants

“...beyond the reach of a crimina law that is not specificaly directed at their religious
practice, and that is concededly congtitutiona as applied to those who use the drug for

other reasons.”’

[121] The mgority of the Court rgected this contention holding thet the right to the free exerdise of

rdigion

“does not relieve an individud of the obligation to comply with a ‘valid and neutra law
of general applicability on the ground that the law proscribes (or prescribes) conduct that

his or her religion prescribes (or proscribes).”18

Todlow this the mgority hed,

“would open the prospect of congtitutionally required religious exemptions from civic
obligations of amost every conceivable kind - ranging from compulsory military service
. .. to the payment of taxes. . . to health and safety regulations such as mandaughter
and child neglect laws, . . . compulsory vaccination laws, . . . drug laws, . . . and traffic
laws; . . . to socid welfarelegidation such asminimum wagelaws, . . . child labour laws,
... animal cruedty laws, . . . environmenta protection laws, . . . and laws providing for

equdity of opportunity for theraces. ... TheFirst Amendment’ s protection of religious

17 Id at 878. For criticism of this judgment see Gordon “Free Exercise on the Mountaintop” (1991) 79

CaliforniaLaw Rev 91; Laycock “ The Remnants of Free Exercise’ (1990) Sup. Ct. Rev 1; McConnell “Free
ExerciseRevisionism and the Smith Decision” (1990) 57 U. Chi. L. Rev 1109, Greene*“ ThePalitical Balance
of the Religion Clauses’ (1993) 102 Yale LJ 1611. See also City of Boerne v Flores, Archbishop of San
Antonio, et al 521 US 507 (1997).

18 Id at 879.
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liberty does not require this.”1°

[122] Theminarity, in an goproach thet ismore consstent with the requirements of our Conditution,
took adifferent view. They agreed that the Frst Amendment insofar as it gpplies to the practice of
rdigion, as disinct from bdli€f, is not absolute. 1t could be subordinated to a generd governmenta
interest intheregulation of conduct, but only if the government wereableto judtify that “by acompdling
date interest and by means narrowly tailored to achievethat interest”. Oneof the minority, O’ Connor
J hdd that notwithstanding this the date s ovarriding interest in preventing the physical harm causd
by drug use condtituted suffident judiification for the interference with rdigious freedom. However,
Blackmun J(with whom Brennan Jand Marshdl Jconcurred) reeched adifferent conduson. Hedrew
atentionto thenarrow and drcumscribed ritud context inwhich Peyoteisusad by theNaive American
Churchinitsrdigious ceremonies The useisisolated and confined to spedific ceremonid occasons
whereit isedenin a“carefully drcumscribed ritud context” dosdy andogousto the sscramentd use
of wine by the Roman Cathalic Church.® According to the evidence in thet case the Peyote plant is
exrandy bitter. Eating it is unpleasant, leading to nausea and other “unplessant physca
menifedations’and. asaresult it is sedom used by personswho are not members of the Church. The
Church does not sanction the use of Peyote other than on ceremonid occasions and opposesthe sle
or use of Peyate for non-sacramentd purposes. Because of the importance of the ceremonid use of

Peyote by the Naive American Church anumber of States had made provison for such usein thar

9 Id at 888-9 (footnotes omitted).

20 Although Blackmun J, at 913 n 6, limits his analogy to the Roman Catholic Church, it is of course amatter
of common knowledge that wineis also used sacramentally in carefully circumscribed contexts by other

(if not all the other) Christian denominations.
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legidation, and it gppeared that this had not presented any practicd difficulties in the enforcement of

their laws prohibiting the possession and use of harmful drugs.

[123] Bladkmun Jplaced condderable emphass on the adrcumscribed and limited though important
use made of Peyote in the ceremony and the difference between such use, and the more generd

religious use of drugs such as cannabis, which had been rgected in other cases. Hesad:

“Allowing an exemption for religious Peyote use would not necessarily oblige the State
to grant asimilar exemption to other religious groups. The unusual circumstances that
make the religious use of Peyote compatible with the State’s interests in health and
safety and in preventing drug trafficking would not apply to other rligious clams. Some
religions, for example, might not restrict drug useto alimited ceremonia context, as does
the Native American Church. Some rdigious clams, involve drugs such as marijuana
and heroin, in which there is a significant illega traffic, with its attendant greed and
violence, so that it would be difficult to grant a religious exemption without serioudy
compromising law enforcement efforts. That the State might grant an exemption from
religious peyote use, but deny other religious claims arising in different circumstances,
would not violate the Establishment Clause. Though the State must treat al religions
equaly, and not favor one over another, this obligation is fulfilled by the uniform
gpplication of the ‘compdlling interest’ test to all free exercise clams, not by reaching

uniform results asto al claims.”%

[124] The gopdlant referred us to adecision of the Supreme Court of Guant? inwhichit weshdd

that an offence, prohibiting the importation of cannabis into Guam, infringed the rdigious rights of

2 Smith, aboven 16 at 917-8 (italicsin original).

22 People of Guam v Benny Toves Guerrero 2000 Guam 26.
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Redafai under the Organic At of Guam, which is its Condiitution. Guam isateritory subject to the
federd law of the United States of America and dso to the United States Congitution, but not
incorporated into the United Stiates. The case turned on the fact that the government of Guam hed
placed no evidence before the Court to show that the prohibition served a compeling government

interest. The Court hed that in the drcumgiances it was

“ ... unable to make the evaluation of whether a compelling state interest is embodied
intheinstant statute or whether that interest is achieved by the least restrictive means.” 22

The dedison hasbeen taken on gpped and asit turned on the paudity of therecord isof little assgance
to usin the present case. Here the Sate presented evidence rdating not only to the individud and
societd harm causad by the use of cannabis but aso to the importance of maintaining the blanket

prohibition on possesson in saeking to limit theillegd traffic in cannabis®

[125] The appdlant dso rdied on adecison of the Ontario Apped CourtinR v Parker® inwhich
it was held that section 4 of the Controlled Drugs and Substances Act 1996 was uncondtitutiona
becauseit did not provide for accessto cannabisfor thoserequiring it for medicd treatment. The Act

contained a provison authorigng the minister of hedth to grant an exemption for its use under the

z Id at para 24.

24 In State of Washington v Balzer 954 P.2d 931 the Court of Appeals of Washington held that it could take
judicial cognisance of thefact that areligious exemption permitting the use of cannabis by Rastafari would
impair the State’ s ability to enforcethelaw. It regarded such factsaslegislativefactswithintheknowledge
of the Court itself.

= (2000) 183 D.L.R. (4th) 385.
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legidation, but no exemption had been madefor cannabiswhen the prosecution wasindituted. During
the course of the litigation a protocol was adopted which meade provison for the miniger of hedth to
grant such permisson on gpplication by persons seeking to use cannabis for medicd purposes The

protocal was, however, unsatisactory and |eft the ultimate decigon to the discretion of the Minider.

[126] Subssguent toitsdedson in Parker’s case, the same three judges who decided thet case
rejected a broader chdlenge to the crimindisation of the passesson of cannabis, holding that such
prohibition was “vaid in al respects except thet [it did] not indude an exemption for medicd use’. %
A rdigious exception was nat, however, inissuein that case and the judgment does not ded with thet

isue

[127] The provison of medicd exemptions from the prohibition againg the possesson and use of
harmful drugsisnecessary for hedth purposesand issanctioned by theinternationa conventions. Such
exemptions are amenable to contral in waysin which agenerad exemption for rdigious purposessuch
asthat proposed by the gopdlant would not be. Thisisdedt with morefully in paragraph 133 b ow.

Parker’s caseistherefore nat authority for the rdief thet the gopdlant damsin thiscase.

Section 36 analysis

[128] As daed previoudy, the goproach of the minority of the Court in Smith’s case is more

% Rv Clay (2000) 188 D.L.R. (4th)468 at para52. Thecasedealt withtheprovisionsof therepealed Narcotics
Control Act, 1985, a predecessor to the Controlled Drugs and Substances Act. An appeal against this
decision has been noted to the Supreme Court of Canada but as at the date of this judgment, the appeal
has not yet been heard.
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conggent with the requirements of our Congtitution and our jurigorudence on the limitation of rights,
than the gpproach of the mgority. However, as Sachs J pointed out in the Christian Education
case,?’ our Condiitution in deding with the limitation of rightsdoes nat cdl for theuse of different levds
of scrutiny, but “expressy contemplates the use of anuanced and context-sengtive form of balanang”

in the section 36 proportiondity andyss

[129] Nevethdessthe Smith case does demondrate the difficulty confronting alitigant seeking to
be exempted for rdigious reasons from the provisons of acrimind law of generd goplication. There
can belittle doubt thet even onthe drict scrutiny test adopted by the minority inthet case, aprohibition
of the useof adrug such ascannabis, intheway that Ragtafari useit, would not have been permitted
Cannabis, unlike peyate, isadrug in which thereisasubdantid illiat trade which exigts within South
Africaand internaiondly. Moreover, the use to which canngbisis put by Ragtefai is not Smply the
sacramentd or symbalic consumption of asmal quantity & ardigiouscaremony. Itisussd commundly
and privady, during rdigious ceremonies when two or more Ragtafari come together, and a other
timesand places. According to hisown evidence, the gppd lant uses cannabisregularly a hishomeand
dsawhere. All that disinguishes his use of cannabis from the generd use that is prohibited, is the

purpose for which he uses the drug, and the saf-discipline that he assartsin nat abusng it.

27 Aboven 12 at para 30.
28 The distinction between the use of Peyote, which is permitted in several states, and the use of cannabis
by Rastafari and other religions, which is not permitted has been upheld since Smith’s case in State of
Washington v Balzer, aboven 24 at para 73, [*Wewill not create aconstitutional safe harbor for marijuana
use because thereis no realistic or sensible less restrictive means ... by whichto regulate marijuanausage
and distribution.”]. McBride v Shawnee County 71 F. Supp.2d 1098 [ State enforcement of drug lawsis
severely compromised in the context of a marijuana exemption, but not peyote exemption.”].
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[130] Thereisnodyectiveway inwhichalaw enforcement officdd could disinguish betweentheuse
of cannabis for religious purposes and the use of cannabis for recregtion. It would be even more
dfficult, if not impossible, to diginguish objectively between the possesson of canngbisfor the oneor
the other of the above purposes. Nor isthere any objective way in which alaw enforcement officd
could determine whether a person found in possession of cannabls who saysthat it is possessed for
rdigious purposes, isgenuineor not. Indeed, inthe aosence of acarefully contralled chain of permitted
supply, it is difficult to imagine how the idand of legitimate acquigtion and use by Ragafai for the
purpose of practicing their rdigion could be disinguished from the surrounding oceen of illiat trafficking

and ue

[131] Cannadis isgrown in South Africaand according to the evidence South Africais one of the
magor sources fromwhich the world trade in cannabis is supplied.  South Africa has an internationd
obligetion to curtail thet trade and, though itsobligetion issubject to its Condtitution, thefact thet it hes
this obligation and the importance of honouring it, cannat be ignored in the limitations andyss
Moreover, thereisan extengvetrade in cannabiswithin South Africaitsdf. According to thedaigtics
produced by Superintendent Mason, over 80 per cant of dl drug convictionsare cannabisrdaed, and

over 60 per cent of those ded with its unlawful possesson.

[132] Thenighttofresdom of rdigionisaright enjoyed by dl persons. Theright embracesrdigions
big and smdl, new and old. If an exemption in generd terms for the possesson and use of harmful

drugs by personswho do so for rdigious purposes were to be permitted, the State s ability to enforce

72



CHASKALSON CJ ACKERMANN AND KRIEGLER 1J

its drug legidation would be subgtantidly impaired.

[133] Thegopdlant, goprecating thisdifficulty, suggested that apermit systlem beintroduced dlowing
bona fide Redafari to possess cannabisfor rdigious purposes. In support of this contention he sought
an andogy inthe provisonsof thelegidation permitting the use of harmful drugsfor medicd purposes
The andogy is unsound, however. Permitted use of a prohibited substance for medicd purposesis
dependent upon awritten prescription being issued by amedicd practitioner which must limit the use
of the drug to particular quantities for alimited period of time, and issubyject to ongoing contral by the
doctor. The drugs have to be gpproved by the Medicines Control Council®® and, if they are, they may
be stocked by pharmacigs, whoin turn haveto keep registersand observe dtrict controlsasto theway
drugsareused.®* A breach of these requirements could lead to the doctor or pharmacist being struck
off therdls of thar professons Provison is aso made for regulatory ingpections of the premises of
doctors and chemists and of the records kept by them.3! Cannabis has not been approved as being

auitable for medicd use and, in fact, thereis no medica exemption that permitsiit to be used for such

purpose.

[134] There would be practicd difficulties in enforcing a permit sysem. These are referred to by

29 Section 15(3)(a) of the Medicines Act.
%0 Section 4(b)(i)-(ii) of the Drugs Act.
sl Sections 26 and 28 of the Medicines Act. Section 28(1) of the Medicines Act was held by thisCourt to be

inconsi stent with the Constitution in Mistry v Interim National Medical and Dental Council of SA 1993
(4) SA 1127 (CC); 1998 (7) BCLR 880 (CC). Provision for regulatory inspections has been madein sections
40-3 of the South African Medicinesand Medical Devices Regulatory Authority Act 132 of 1998 which has
not yet been brought into force.
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Superintendent Mason. They indudethefinandd and adminidraive problems assodated with setting
up and implementing any such sygem, and the difficultiesin poliang that would fallow if permitswere

Issued sanctioning the possession of cannabisfor rdigious purposes.

[135] TheRadefai arenot wel organised asardigion, ther in South Africaor dsawhere. Thisis

goparent from Professor Yawney's dfidavit, and aso from the gppdlant’s own evidence. Professor

Yanney sys

“Sociologicaly speaking, Rastafari comprises of several apparently contradictory socia
tendencies which co-exist in a state of dynamic tension. Rastafari has not imposed a
centralised organisation structure on its adherents. It is basicaly asocia network with
different nodal points and organised sectors. While most Rastafari do not belong to
formal organisations, many belong to severa loosdly congtituted groups. In fact,
throughout the course of Rastafari history, many organisations have waxed and waned

in prominence.”

[136] An atempt has been made to establish formd sructures for the rdigion in South Africas A
RadafarianNationd Coundil was established and its condtitution was adopted in December 2000 after
the prdiminary hearing before this Court. It has no gable higtory to draw upon, nor is there any
assurance thet gahility will preval in rdation to its afars in the future.  In the light of Professor

Yawney's evidence there mudt a least be some doulbt on that score.

[137] According to the gopdlant mog, but not dl, Ragtafari in South Africa bdong to one of four

“Houses’. However, he himsdlf does not bdong to a House, though on occasions he atends ther
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caemonies The two larger Houses have“priests’ or “dders’ but thetwo smdler Houses do not have
any formd dructures. The Houses have goparently adopted conditutions, but itisnot deer whenthis
was done. Bearing in mind the looseness of the Sructures and the fact that 10 per cent or more of the
Ragefari in South Africado nat belong to a House, the adminidration and enforcement of a permit

sysem in such drcumdances would dearly present many problems.

[138] But moreimportantly, therdigioususeof cannabis cannot be equated to medicd use. It would
expose Radafan to the same harm as others are exposed to by using cannabis, depending only ontheir
Hf distplineto useit inwaysthat avoid such harm. Moreover, to makeitsusefor rdigious purposes
dependent upon apermit issued by the dateto “ bonafide Ragtafar” would, inthe drcumsdtances of the
present case, be inconsigtent with the freedom of rdigion.®? It is the essance of thet freedom that
individuds have a choice that does not depend in any way upon the permission of the executive. If
cannabis can be possessed and usad for rdigious purposes, that must be so whether the executive
consentsor not, and whether the person concarned isaRadafart or an adherent of someother religion.
Quitegpart fromthisobjection, suchapemit sysemwould not addressthelaw enforcement problems
referred to in para 130 above. Ensuring that the use of cannabisfdl within the conditionsof the permit
would depend entirdy upon the sdf-discipline of the holder and would not be anengble to date
monitaring or control. There is, of course, the pervading anomdy that permission for Ragtefari to
posess cannabis is meaningless unlessthey aredlowed to grow it themsdves (which presantsitsown

complications) or their suppliers and the origind growers are dso brought within the exemption (this

%2 There are obvious problems involved in initially establishing whether or not an applicant qualifies for

registration as a person entitled to such religious status and in fixing the scope of the exemption it would
alow.
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too presents complications).

[139] The use made of cannabis by Radefari cannot in the drcumstances be sanctioned without
impairing the gat€ s dallity to enforceitslegidaion in theinterests of the public at large and to honour
itsinternationd obligation to do so. The failure to make provison for an exemption in repect of the

possesson and use of cannabis by Ragtafan isthus reasonable and judifiable under our Condtitution.

[140] In hisjudgment, Ngcobo J condudes thet a limited exemption for the non-harmful use of
cannabis could be crafted by the legidature to accommodate the rdigious needs of Regtafari. Because
the gppdlant’ s case focussad on the generd use of cannabisin which smoking has a prominent role,
litle attention was given in the evidence to the other uses of cannabis. It was never suggested that
permitting other uses, but prohibiting smoking, would enable the gopdlant to practise his reigion.
According to Professor Y awney, the importance of cannabis to the practice of the rdigion is thet it
“encouragesingairation and ingght through the presence of suddenillumination”. Itisthe psycho-active
effect of the drug thet doesthis. Whils smoking isthe mogt patent form of use, it gppearsthet eating
and drinking have amilar effects  The gopdlant Sressesin hisaffidavit that children are not entitled to

anoke cannabis, but that

“A mature youth could be introduced to the holy herb in anon-invasive form such astea
[which does not have any psycho-active component in small quantities] orinfoodinthe

most minute of quantities on special occasions and under parental supervision.”

Whether theinhdaion of the smokefrom the burning of cannebisasincensewould haveasmilar effect,
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Isnot mentioned intheevidence. But unlessit does, it would not inducethe sate of mind necessary for

meditation and communication.

[141] Moreover thedigouted legidation, congstent with the internationd protocol, isnot formulated
S0 asto pendise only the harmful use of cannabis, asisthe case with legidaion deding with liquor. It
seeksto prohibit thevery possesson of cannalis for thisisobvioudy themogt efectiveway of palicing
the trade in and use of the drug. This method of control was not disputed save for the religious
exemptionsought. The quedtion istherefore not whether the non-invasive use of cannabisfor rdigious
purposes will cause harm to the users, but whether permission given to Radtafani to possess cannabis

will undermine the generd prohibition againg such possesson. We hald thet it will.

[142] We are ds0 undble to agree that the granting of a limited exemption for the noninvasive
reigious use of cannabis under the contral of priessis a competent remedy on the evidence that has
been placed before us. 1t would not meet the gppdlant’s rdigious needs and he is the only party
seeking rdief from this Court. The Ragtafarian Houses are not partiesto thelitigation and the gppd lant
neither asserts nor has established authority to act on behdf of any person other than himsdlf. There
IS moreover no evidence to suggest that the granting of such an exemption would satidfy any of the
Houses or endbleRadidai to practicether rdigion in accordancewith ther beiefs, or that the gopd lant
or other Radafari would refrain from smoking or consuming cannabisif such an exemption wereto be
granted. Onthegppdlant’ sown evidence cannabisisrequired by him for the purpose of smoking, and
ashetold theLaw Sodety and repeated in hisaffidavits heintendsto continuedoing 0. Hisdamwas

not for alimited exemption for the ceremonia use of cannabis on specid occasons: An exceptionin
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those terms does nat accord to him the rdligious right that he dams. Nor would a more generd
exemptionfor the non-invaave use of cannabisfor rdigiouspurposes. Al that thiswould do would be
to fadlitate the possession of cannabisby Radafar, leaving them freefor dl practicd purposes, to use
it asthey wish. Poliang of the use in such drcumdtances would be wdl-nigh impossble Thereare,
moreover, important concarns relaing to cod, the prioritisstion of soda demands and practica
implementation thet militate againgt the granting of such an exemption.*® The granting of a limited
exemption interferes materidly with the ability of the Sate to enforce its legidation, ye, if the use of
cannabis were limited to the purpose of the exemption, it would fall to meet the nesds of the Redefari

rdigon.

[143] It folowsthat we arein agreement with the decison of the Supreme Court of Apped on this
agpect of the case, and would accordingly dismissthe goped. Thisisnot acaseinwhich it would be

gopropriate to make any order asto the costs of the proceedingsin this Court.

[144] Thefdlowing order is made

The apped isdismissad. No order ismade asto the cogts of the gpped to this Court.

8 Sv Manamela and Another (Director-General of Justice Intervening) 2000 (3) SA 1(CC); 2000(5) BCLR
491 (CC) at paras 34 and 95.
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Goldgtone and Y acoob JJ concur in the judgment of Chaskdson CJ, Ackermann and Kriegler 1.

SACHS J

Introduction

[145] Intolerance may comein many forms. At its most Soectacular and destrudtive it involves the
useof power to crush bdiefsand practices conddered dien and threatening. At itsmore benign it may
operate through aset of rigid maingtream normswhich do not permit the possihility of dternativeforms
of conduct. The case before us by no meens raises questions of aggressive targeting.  The laws!
aimindizing the use of degge? were not directed a the Rastafari® nor were they intended expresdy to

interfere with ther reigious observance.  Although they gppear to be neutrd datutes of generd

1 Section 4(b) of the Drugs and Drug Trafficking Act 140 of 1992 and section 22A(10) of the Medicinesand
Related Substances Control Act 101 of 1965.

TheAct usestheterm“cannabis’. | will refer tothe substance by its popular South African name* dagga’,
aword of ancient Khoisan origin - see A Dictionary of South African English (Oxford University Press,
Oxford 1996) at 176. The Rastafari prefer to use the Jamai can word “ganja’ to distinguish their sacred use
of the herb from its recreational use by others. Herbst Identity, Protest and Healing: The Multiple Uses
of Marijuana in Rastafari (Paper at Anthropology Conference, Windhoek 2000) at 7. She adds (at 8) that
many have an aversion to the word dagga, possibly because it reminds them of apartheid tensions and
brutality.

On 2 November 1930 the Prince Regent, Ras Tafari, was crowned Emperor of Ethiopia and invested with
his official titteHaile Selassiel, King of Kings, Lord of Lords, theall conquering Lion of the Tribe of Judah.
See Poulter Ethnicity, Law and Human Rights: The English Experience (Oxford University Press, Oxford
1998) at 336.

“For the rural poor [of Jamaica], the crowning of an African King who could claim

legitimacy from the Bible and from theline of Solomon led to anew deification, replacing

the white King of England with ablack God and black King.”
Campbell Rasta and Resistance: FromMarcus Garvey to Walter Rodney (Hansib Publishing Ltd, London
1985) quoted in Herbst, aboven 2.

79



SACHSJ
application they impact severdy,* though incidentally, on Redtefai rdigious practices Ther effect is
accordingly sad to bethe same asif centrd Radefari practices were Sngled out for prohibition. The
Raddai dam thet as ardigious community they are subject to suppression by the implacable reech
of the meaaures, and as individud bdievers they are driven to a conditutiondly intolerable choice
between thar faith and the law. Through a test case brought by Mr Prince, law graduate, aspirant

atorney and gopdlant in this matter,> anumber of them gpproach this Court for rdidf.

[146] InChristian Education® and Prince 17 this Court underlined the importance of goplying
the principle of reasonable accommodation when bdandng competing interests of the date and of
rdigous communities. It was the seerch for such an accommodation that guided this Court whenin
Prince 1 it referred the present matter back to the partiesfor further information rdevant tothe crafting
of apossble exemption. The Court observed that in issue was the vdidity of daiutes that served an
important publicinterest, namdy, the prevention of drug trafficking and drug abuse, so that adedaration
of invdidity would have far-reeching conssquences for the adminidration of judice. At thesametime
it resffirmed that the conditutiond right to practise one' s religion assarted by the gppdlant was of
fundamentd importance in an open and democraic sodety; the condtitutiond right asserted by the

aopdlant was beyond his own interest - it affected the Ragtafari community. The Court added:

4 See para 152 below.

After being unsuccessful in the Cape High Court Prince v President of the Law Society, Cape of Good
Hope and others 1998 (8) BCLR 976 (C) and the Supreme Court of Appeal Princev President of the Law
Society, Cape of Good Hope and others 2000 (3) SA 845 (SCA); 2000 (7) BCLR 823 (SCA).

6 Christian Education South Africav Minister of Education 2000 (4) SA 757 (CC); 2000 (10) BCLR 1051 (CC).

! Prince v President, Cape Law Society, and Others 2001 (2) SA 388 (CC); 2001 (2) BCLR 133 (CC). | refer
to the judgment given after the first hearing of the appeal in this court asPrince 1.

80



SACHSJ

“The Rastafari community is not a powerful one. It isavulnerable group. It deserves
the protection of thelaw precisaly becauseit isavulnerable minority. The very fact that
Rastafari use cannabis exposes them to social stigmatisation. They are perceived as
associated with drug abuse and their community is perceived as providing a haven for
drug abusers and gangsters. During argument it was submitted on behalf of the A-G that
if ardigious exemption in favour of the Rastafari were to be alowed this would lead to
an influx of gangsters and other drug abusers into their community. The assumption
which this submisson makes demonstrates the vulnerability of this group. Our
Condtitution recognises that minority groups may hold their own religious views and
enjoins us to tolerate and protect such views. However, the right to freedom of religion
is not absolute. While members of a religious community may not determine for
themsalves which laws they will obey and which they will not, the State should, where
it is reasonably possible, seek to avoid putting the believers to a choice between their

faith and respect for the law.”®

[147] By conduding thet the granting even of a limited exemption in favour of the Radafari would
interfere materidly with the ability of the dateto enforce anti-arug legidation, | bdievethat themgority
judgment effectively, and in my view unnecessarily, subjects the Ragtafari community to a choice
between their faith and respect for thelaw. Exemptionsfrom generd laws dways impose some cost
on the Sate, yet practicd inconvenience and disturbance of established mgoritarianmind-setsarethe
price that condtitutionaisam exacts from government. In my view the mgority judgment puts a thumb
on the scdes in favour of ease of law enforcement, and gives insuffident weight to the impect the
measure will have, nat only on the fundamentd rights of the gopdlant and his rdigious community, but

on the basic notion of tolerance and respect for diveraty that our Conditution demands for and from

8 Id at para 26.
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al in our soady.

[148]  Inmy opinion, the judgment of Ngcobo J convincingly shows thet appropriate balancing and
goplicationof the prindple of reasonableaccommodationwould dlow for protectionto begivento core
sacramentd agpects of Ragtfari bdief and practice without unduly impacting upon the broader
campagn againg harmful drugs The most useful gpproach would gppear to involve deveoping an
imaginary continuum, garting with easly-contrallable and manifedly-rdigious use & the one end, and
ending with difficult-to-police utilisation thet is bardy disinguishable from ordinary recregtiond use, &
the other. Theexamplegiven by Ngcobo Jof officdly recognised Rediafari dignitariesrecaving dagga
fromgate officidsfor the burning of incense a tabernad es on sacramental occasons, would be a the
eedly-controllableand manifestly-rdigioussarting point. Such anarrow and dosdy defined exemption
would be subject to manageable Sate supervison, and would be undergood publicly asbeing intensdy
and directly rdated to rdigious use® One step further dong would be to dlow designated priests to
recalve dagga for secramentd use, induding smoking of ahanded-round chalice, a designated places
on designated occasons. Thistoo could be easly supervised and bereedily gppreciaied by the public
as being andogous to reigion as widdy practised; indeed, | cannat imagine thet any ressonadle
bdanang of therespectiveinterests of the Ragtafari and of the gate could providefor less. Atthecother
end of the continuum would be the granting of everything that the gppdlant asksfor, induding the free

use of daggain the privacy of Ragtafari homes.  Such use would be extremdy difficult to palice and

Public understanding or misunderstanding of what is and what is not religion might be irrelevant when
determining whether or not religious rights as envisaged by the Constitution are being infringed. Yet
popul ar perceptions could be pertinent to the question of justification and, moreespecially totheweighing
of the impact of an exemption on the enforceability of the law.
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would completdy biur the distinction in the public mind between smoking for purposes of rdigion and
recreationd smoking. It would befor Parliament towork out the best means of sacuring the operationd
exemptionto which the Redafari are condtitutiondly entitied. The result might fall far short of what the
Ragefai initidly damed, but a least would cagt aflicker of condtitutiond light into the murky mord
catacombs in which they exig and sscure to them a modest but meaningful meesure of dignity and
recognition. The fact that they cannot be given dl that they ask for is nat a reason for giving them

nothing at dll.

[149] Asl seeit, thered difference between the mgority judgment and that of Ngeobo Jrdaesto
how much trouble each fedsit is gopropriate to expect the gate to go to in order to accommodatethe
reigious convictions and practices of what in this caseisarather smdl and not very popular rdigious
community. | dignmysdf with the pogtion thet wherethereare practicesthat might fal withinagenerd
legd prohibition, but thet do nat involve any vidlation of the Bill of Rights'© the Condtitution obligesthe
daetowdk the extramile. | accordingly agree with the genera gpproach adopted by Ngcobo Jand
wish merdy to add some observations of agenerd kind to his meticulous and sengtive andyds of the

ISUes.

10 Whether or not areligious practiceinfringestheBill of Rightsisthebasic marker which section 31(2) of the

Constitution establishesfor limiting the extensive associational rightswhich section 31(1)(a) emphatically
states shall not be denied to religious communities. Thus, practices such as human sacrifice, the
immolation of widows or the stoning of adulterers, violate the Bill of Rights and accordingly are not
rendered immune to state action simply on the grounds that they are embedded in religious belief. The
sacramental use of dagga on the other hand comes nowhere near to infringing the Bill of Rights.
Accordingly, the religious rights which the Rastafari have under section 15(1) of the Constitution are
strongly reinforced by their associational rights under section 31. AsNgcobo Jindicates, their rightsto
dignity under section 10 are also strongly implicated.
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[150] Thefirg will ded withthe broad higtorica South African context in which the proportiondity

exerdse in the present case has to be undertaken. The second congders the specid respongibility
which | believe the courts have when responding to daims by margindised and dissmpowered
minaritiesfor Bill of Rights protection. The third concerns South Africal sobligationsin the context of
internationa conventions dedling with drugs. The fourth investigetes the possibility of devdoping a
nation of limited decrimindization as a half-way house between prohibition and legdization. Findly, |
will refer to the specid ggnificance of the present matter for the condtitutiond vaues of tolerance,

openness and respect for diversty.

The South African context in which the balancing exer cise must be undertaken

[151] In Christian Education and Prince 1 this Court emphassed the importance of
contextudisng the bdancdng exerdse required by section 36 of the Conditution.™®  Such
contextudisation reminds us thet dthough notional and conceptud in character, the waghing of the

respective interessa Sake doesnot take place on weightless scales of purelogic pivoted on afriction

= Aboven 6 at paras 30-1.

12 Aboven7. It wasto obtain more information about the implications of an exemption that the matter was
referred back to the parties.
13 Commonly known as the limitations clause, section 36 reads:

“(1) Therightsin the Bill of Rights may be limited only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an
open and democratic society based on human dignity, equality and freedom,
taking into account all relevant factors, including —
€) the nature of the right;

(b) the importance of the purpose of the limitation;

(© the nature and the extent of the limitation,;

(d) the relation between the limitation and its purpose; and
(e less restrictive means to achieve the purpose.”
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freefulcrum of abdract rationdity.** The baancding hes dwaysto be donein the context of alived and

experienced hidoricd, soddlogicd and imeginativeredity. Evenif for purposesof making itsjudgment
the Court is obliged to dassfy issues in conceptud terms and abdract itsdf from such redity, it
functions with materids drawn from thet relity and hasto take account of theimpact of itsjudgments
on parsonsliving within thet redity. Moreover, the Court itsdf is part of thet redity and must engage
in acomplex process of Imultaneoudy detaching itsdf from and engaging with it. | bievetha inthe
present matter, hisory, imagination and mind-set play a paticulaly sgnificant role, especidly with
regard to the weight to be given to the various factorsin the scaes. To begin with, the very problem
that isunder condderation hasto belocated in the vest experientid dimendonsof fath. Asthis Court

has gated :

“The right to believe or not to believe, and to act or not to act according to his or her
beliefs or non-beliefs, is one of the key ingredients of any person’sdignity. Y et freedom
of religion goes beyond protecting theinviolability of theindividua conscience. For many
believers, their relationship with God or credtion is centra to al their activities. It
concerns their capacity to relate in an intensely meaningful fashion to their sense of
themsalves, their community and their universe. For millionsin dl walks of life, rdigion
provides support and nurture and a framework for individual and socia stability and
growth. Religious belief has the capacity to awake concepts of self-worth and human

dignity which form the cornerstone of human rights. It affects the believer’s view of

14 Williams& Williamsin“Volitionalisnand ReligiousLiberty” (1991) 76 Cornell Law Review 769 at 925 point
to the difficulties of using the concept of neutrality when considering religious options:
“This . . .would require some notion of meta-neutrality, some Archimedean point of
neutrality, from which to assess the impact, not just of particular government actions,
but of whole schemes of government. And, of course, as the scope of government
activity grows, larger and larger areas of social life would come within the schemeto be

assessed . . . It is far too easy for a legislature to simply offer protection and
accommodation only on those issues and in those activities of concern to majority
religions.”

85



SACHSJ

society and founds the distinction between right and wrong. It expresses itself in the
affirmation and continuity of powerful traditionsthat frequently have an ancient character

transcending historical epochs and national boundaries.”*°

[152] The Raddfai faith is of rdaivey recent origin, but it transcends nationd boundaries and is
deeply rooted in the experience of avast Africendiaspora'® Daggaisaherb that grew wild in Africa
and was fredy imbibed in the pre-colonid period.r’ Its use in the diaspora today is seen as re-
establishing aruptured Afro-centred mystica communion with the universe’®  The papers before us

indicate that:

“As the dominant culture tried to use the Bible to claim the black man was a ‘ beast of burden’
so the Rasta expressed his place in Africa and that the use of the herb was grounded in biblical

redemption and deliverance’ .1

South African Radafari find themsdlves in the peculiar pogition of being a diagpora of the diagpora,
physicaly on African soil but as rdiant asther brethren abroad on the use of degga asthe insrument
for achieving an Afro-centred religious connection with creation. Prohibit the use of dagga, and the

mydicd connection isdestroyed. The efidavit by Prof Y avney highlights the centrdlity of daggaruse

B Christian Education, above n 6 at para 36.

16 See generally Herbst, above n 2 and Poulter, aboven 3.
1 A Dictionary of South African English aboven 2 at 176 records atraveller writing in 1670 of a*“powerful
Root, which they call Dacha, sometimes eating it, other-whiles mingling it with water to drink; either of
which ways taken, causeth Ebriety.”

18 Poulter, above n 3 at 356 explainsthat
“Adherents . . .are enabled more easily to perceive Haile Selassie as the true redeemer
and to appreciate their own true identities [through the new level of consciousness
induced by the sacramental use of ganja]”.

9 Campbell, above n 3 at 47 (quoted in Herbst, aboven 2 at 9).
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to the practice of the Ragtefai rdigion. She datestha:

“For Rastafari, cannabis or holy herbs, commonly known in Jamaica as ganja, is a
sacred God-given plant to be used for healing of the nation. Itsconsumptioniscentral
to Rastafari spiritual practice. . .

In keeping with the practice of knowing Jah!Rastafari as God directly for onesdlf, the
ingestion of herbs encourages inspiration and insight through the process of sudden
illumination. Sociologistswould call thisavisionary state characterized by the experience

of oneness or interconnectedness.”?°

The senseof African spiritud identity which pervadesthewhole Ragtafari world view andisoutwardly
manifested by the growing of dreadiocks?! and the assodiated sacramenta communion achieved

through the use of “the haly herb”, is accordingly crushed by the totd prohibition of daggeruse®

[153] Daggaisrooted both in South African soil and inindigenous South African sodd practice. In

20 These statements are confirmed by Herbst, above n 2 at 10 who says:

“[Glanja's placein Rastafari would appear to be more than justification for smoking an

enjoyable drug. As Barrett (1988) states ‘the real center of the movement’ s religiosity

isthe revelatory dimensions brought about by the impact of the ‘ holy herb’.”
21 For the significance of dreadlocks as a marker of identity see Y awney, annexure to affidavit at 6; Poulter,
aboven 3 at 346-7.
22 In Employment Division, Department of Human Resour cesof Oregon, et al. v Smith et al.494US872 (1990)
Blackmun J, dissenting, pays considerabl e attention to the significance that the drug peyote hasfor native
Americans. He distinguishesit from marijuana, but | do not believe that read as a whole his judgment is
inconsistent with thegranting of anarrowly tailored religiousexemptionin South Africafor the sacramental
use by Rastafari of dagga, an indigenous plant which has intense, historically-grounded meaning for
members of that community. He states (at 916) that the distribution for use of peyote in religious rituals
has nothing to do with the vast and violent trafficinillegal narcoticsthat plaguesthe USA. | believethat
appropriately controlled supply of dagga for sacramental use by Rastafari would equally do nothing to
impede the state’' s effort to deal with ‘the vast and violent traffic inillegal narcotics' in South Africa. See
para 154 below.
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this regpect it is Sgnificant that the 1988 Convention Againd llliat Treffic in Narootic Drugs and
Psychatropic Subgtances expresdy dates that when State parties take measures to prevent illicit

cultivation of plants containing narcotic or psychotropic substances

“The measures adopted shall respect fundamental human rights and shall take due
account of traditiona licit uses, where there is historic evidence of such use, . . .
"[Article 14]

The higtoric evidence of traditiond lidt usein South Africais abundant. This has been acogpted over

the years by our courts where it has been sad that:

“. .. [I]t isgeneral knowledge that some sections of the [African] population have been
accustomed for hundreds of yearsto the use of dagga, both as an intoxicant and in the
belief that it has medicinal properties, and do not regard it with the same mora

repugnance as do other sections of the population.”

[154] Forthepurposesof baancing, somelaws (or partsof laws) will of necessity bemoreequd then
others. Thus the problems the Sate might have in enforcing a generd ban on heroin might be no
different tothoseit hasininterdicting deggause. Y e inthebdandng exercisetheimpect of theformer

on law enforcement will weigh by far the more heavily. A retreat on the tiny front of sscramenta use

2 Sv Nkosi and Others 1972 (2) SA 753 (T) at 762A. See aso Milton and Cowling South African Criminal

Law and Procedure Volume I11. Statutory Offences (Revision Service 1999) (Juta, Cape Town) F3 at 11.
There isseriouslegal scholarship to substantiate thisview. Chanock The Making of South African Legal
Culture 1902-1936 Fear, Favour and Prejudice (Cambridge University Press, Cambridge 2001) at 69 and
92-6 states that until 1921 daggawas sold openly by mine storekeepersin thetownsand grew wildin much
of the country. He informs us that only in that year were there serious signs of moral panic focussing
around dagga, when South African criminological thinking came to be obsessed with interracial sex, the
provision of alcohol by whites to blacks and the reverse flow of dagga. Of particular concern, he notes,
was the “ camaraderie” which led some to lay aside race and other prejudiceswith regardtofellow addicts.
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by Ragtafai of indigenous and long-usad deggamight makelittleif any differenceto prasscution of the
mgor battlesagang cartdsimporting heroin, cocaine and mandrax. Indeed the“war on drugs’ might
be better sarved if ingtead of saeking out and gpprehending Redafari whose other-worldly useof dagga
renders them particularly harmless rather than harmful or harmed, such resources were dedicated to

the prohibition of menifesly harmful drugs®*

The role of the courtsin securing reasonable accommodation

[155] Limitations andyssunder our Conditutionisbased not onformd or categorica reasoning but
on processes of baancing and proportiondity asrequired by section 362 This Court has accordingly
rgected the view of the mgority in the United States Supreme Court thet it is an inevitable outcome
of democracy that inamulti-faith soaety minority rdigionsmay find themsdveswithout remedy agang

burdens impasad upon them by formaly neutrd lavs?® Equally, on the other hand, it would not accept

24 The dilemmas of enforcing the prohibitions against “soft” and “hard” drugs are not peculiar to South

Africa, though they might be intensified by the indigenous character of daggaand itsuse. InDrugs and
the Law, 1999, Report of the Independent Inquiry into the Misuse of Drugs Act 1971, established by the
Police Foundation of the United Kingdom [which | shall refer to as the Runciman Report] it is said at
Chapter 7, para 1 that

“[b]ecauseof the frequent use of discretion by the police and customs, [cannabis] isthe

drug where there is the widest gap between the law as formulated and the law as

practised. Cannabisisalsolessharmful thanthe other mainillicit drugs, and understood

by the public to be so. If our drugs legislation isto be credible, effective and able to

support a realistic programme of prevention and education, it has to strike the right

bal ance between cannabis and other drugs”.
For the purposes of the present case, it is not necessary to enter into the wider debate as to whether
criminalization is the best strategy for dealing with the terrible plague of serious, dependence-producing
drugs which afflict our country and cause so much social and personal tragedy.

% Aboven 13.
% In the Employment case, above n 22 at 890 Scalia J for the Court said:
“It may fairly be said that leaving accommodation to the political processwill place at a
relative disadvantage those religious practices that are not widely engaged in; but that
unavoidabl e consequence of democratic government must be preferred to a system in
which each conscience is a law unto itself or in which judges weigh the social

89



SACHSJ

as an inevitable outcome of conditutiondism that eech and every datutory resriction on rdigious
practice mud be invdidated. On the contrary, limitations andys's under section 36 is attitheticd to
extrame podtionswhich end up setting theirresstibleforce of democracy and generd law enforcement,
agand theimmovable dject of condtitutionaliam and protection of fundamentd rights What it requires
Is the maximum harmonistion of dl the competing congderaions, on a prindpled yet nuanced and
flexible case-by-case bags, located in South African redlity yet guided by internationa experience,
aticulaied with gopropriate candour and accomplished without logng dght of the ultimate vaues
highlighted by our Condtitution. Inachieving thisbaance, this Court may frequently find itsdf faced with
complex problems as to what properly belongs to the discretionary sohere which the Conditution

dlocatesto thelegidature and the executive, and whet fals souardly to be determined by thejudicary.

[156] Thesearchfor an gppropriate accommodationinthisfrontier legd territory accordingly imposes
a paticulaly heavy responghility on the courts to be sengtive to condderaions of inditutional
competence and the separaion of powers. Undue judica adventuriam can be as damaging as

excessvejudidd timidity.>” Onthe one hand, there isthe temptation to proffer an over-vdiant lance

importance of all laws against the centrality of all religious beliefs.”

Blackmun J, dissenting, states (at 908) that the majority concludes “that strict scrutiny of a state law
burdening the free exercise of religionisa‘luxury’ that awell-ordered society cannot afford . . . and that
the repression of minority religions is an ‘unavoidable consequence of democratic government.” He
records his disagreement (at 909) saying:
“I do not believe the Founders thought their dearly bought freedom from religious
persecution a ‘luxury’, but an essential element of liberty — and they could not have
thought religious intolerance ‘unavoidable,” for they drafted the Religion Clauses
precisely in order to avoid that intolerance.”
21 As one commentator observed, Nirvana does not exist, there is no situation in which a perfect, reliable
institutional actor reaches the right outcome each time; the judiciary may be hobbled by incredible hubris
astoitsinterpretive hegemony, whilethelegislature by itsvery composition, may belimited inits capacity
to deliberate in a serious reflective, non-politicized way on the natureand importanceof religiousfreedom.
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in defence of an under-protected group without paying regard to the red difficulties facng law-

enforcement agendies  On the ather, there is the tendency somnambulidicaly to sudan the exising

systemof adminigration of judtice and the mind-set that goeswith it, Smply because, like Evered, itis

there in thewords of Burger CJ, it isnecessary to beaware of “ requirements of contemporary society

exerting a hydraulic indstence on conformity to mgoritarian sandards”™® Both extremes need to be

avoided.

[157] The hydraulic inggence on conformity could have a paticularly negative impact on the

Radafari, who are eeslly identifiable, subject to prgudice and paliticaly powerless indeed, precisdy

the kind of discrete and insular minority whoseinterests courts abroad 2°and in thiscountry have come

jedloudy to protect. As Ackermann Jsad in deding with the andogous Stuation in which gays and

leshians found theansdves

“The impact of discrimination on [them] is rendered more serious and their vulnerability
increased by the fact that they are a political minority not able on their own to use
political power to secure favorable legidation for themselves. They are accordingly
amost exclusively rdiant on the Bill of Rights for their protection.”*

28

29

30

“Religion in Congress and the Courts’ (1988) 22 (1) Harvard Journal of Law & Public Policy 59 at 63.
Wisconsin v Yoder 406 US 205 at 217 (1972).

Thus according to Tribe American Constitutional Law 2™ edition (Foundation Press, New Y ork 1988) at
582 inUnited States v Carolene Products Co 304 US 144 (1938) Justice Stone' s famous footnote 4, came
to support increased judicia intervention for “discrete and insular minorities’ in non-economic affairs.
Tribewrites at 129 that “injuries affecting interests shared by all citizensin common, unlike harmsvisited
upon insular minorities, ordinarily present the weakest case for judicial intervention”.

National Coalition for Gay and Leshian Equality v Minister of Justice 1999 (1) SA 6(CC); 1993(12) BCLR
1517 (CC) at para 25.
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In equa meesure, because they are paliticdly powerless and unable to secure their pogtion by means
of alegddive exemption, the Radafari are compdled to litigate to invoke thar conditutiond rights.
They experience life as amargindised group seen to dress and behave srangdy, living on the outer
reaches rather than in the maingreamof public life. This Court has acoepted that: “to undergand the
‘other’ one must try, asfar asishumanly possible, to place onesdlf inthe position of the other’ "3 The

experience of ‘other-ness wias expressad by one Ragtefar in the fallowing terms

“A great deal of misinformation has been spread in order to turn the world againgt the
blessed Rastas. The law criminalizes ganja, the preacher demonises it, politicians
depopularise it, doctors give serious warning againgt it and the whole world is made to

believe that ganja smoking is far worse than cigarette smoking.

Today we see numerous people dying from lung cancer because of cigarette smoking
and the concomitant nicotine that is known to be deadly. Fights associated with

drunkenness are so many they have become a norma way of living nowadays.

However, we never see people fussing and fighting when they burn ganja.” 2

[158] The Radafai are accordingly not an established rdigious group whose interests no legidaure
would dareignore. One may comparethar pogtionto that of mgor faiths Thus, in the period when
the racg liquor laws forbade Africans generdly to possessliquor, the power of the Chrigtian Church

was such that accessto communion winewasgranted to African congregants (just asinthe USA even

s Id at para 22 per Ackermann J.

32 Informant to Herbst, aboven 2 at 21.
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a the height of prohibitionthe use of communion winewasexempted).® On the ather hand, Africans

who sought to brew beer as part of traditiond rdigious supplication rites were prosecuted® The

difference of trestment lay not in the nature of the activity or exemption, but inthe satus of therdigious

groupsinvolved:* One must condude thet in the area of daims fredy to exerdse rdigion, it is not

familiarity, but unfamiliarity, that breeds contempt.*

[159] TheRadafai are not unique as ardigious group having hed to fight againg incomprenenson

33

35

36

See Stone et al Constitutional Law 3 ed (Little, Brown and Company, Boston 1996) at 1608.

Chidester Religions of South Africa (Routledge, London and New Y ork 1992) states at 235:
“The freedomto brew beer was not only demanded by public sentiment, but also by a
religious way of life that Mpanza [a squatter leader] suggested was simultaneously
African and Christian. ‘ The African when he supplicates hisgods, slaughtersagoat or

sheep,” Mpanza noted, ‘ brews his traditional beverage'.

Similarly al over theworld religiously motivated circumcision of infant boys has survived even the most
stringent of child protection laws. Powerful religious organizations support it and it has become an
everyday and accepted part of the social scene. Thissuggeststhat what mattersisnot theintrinsic nature
of the act, but the degree of official acceptance of the actors.

Similar, if lessviolent, tensionsexist today in European citiessuch asBerlin, where apparently neutral laws
of general application have been felt by Muslimsto impact disproportionately uponthem. Thus, girlshave
been prevented from wearing headscarves at school, muezzin accused of noise pollution even though
church bells are permitted to ring and planning permission for mosqgues refused because of its potential
impact on the skyline, in contrast with church steepleswhich are permitted. Ewing “Legislating Religious
Freedom: Muslim Challenges to the Relationship Between * Church’ and * State’ in Germany and France”
(2000) Fdll Daedalus 31 at 35. Referring to asimilar problem in the USA, Carter in “Religious Freedom as
if Religion Matters: A Tribute to Justice Brennan” (1999) 87 California Law Review 1059 states at 1063:
“[W]hat we are bold to call neutrality meansin practice that big religionswin and small
religionslose.. . . [T]he cathedral is not safe [from having a road built across its land]
becauseitisareligiousbuilding—itissafebecauseitisabuilding valued by apolitically
powerful constituent group . . . Neutrality isablueprint for the accidental destruction of
religions that lack power.”
McConnell “Free Exercise Revisionism and the Smith Decision” (1990) 57 University of Chicago
Law Review 1109 at 1136 and 1148, states that
“the courts offer aforum in which the particular infringements of small religions can be
brought to the attention of the authorities and (assuming thejudges performtheir duties
impartially) be given the same sort of hearing that more prominent religions already
receive from the political process. . .. The court . . . must engage in the hypothetical
exerciseof comparing burdens. The degree of protection for religious minorities should
be nolessthan . . . they would provide for the majority.”
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and prejudice when seeking protected space for thelr rdigious practices in South Africa Chidedter

paintsto the difficulties that al the mgor non-Protestant religions have encountered :

“Reigious traditions with sacred centres outside of the geographical boundaries of
[S]outhern Africa have struggled to establish a place in the region . . . . [W]hether in
Rome, Mecca, Benares or Jerusalem, these religious traditions recentered themselves
inthe South African context. However, their effortsto find aplacein South Africahave
often come into conflict with the laws of the land. An important part of the story of
religious pluralism in South Africa, therefore, has been the history of lega conflicts in
which religious pluralism has been suppressed by the force of law.”3”

In some cases the new rdigions were ddiberatdy combatted. In others thar implantation and
devdopment in South Africawere hindered by goparently neutrd messures of generd goplication sad
to beinthe public interest. At timesthe conflict erupted into the streets®®  Chidester points out thet
rigious conflict in Cape Town during the 19" century erupted over sanitation programmes, medicd
care and public hedth messures Mudimsrefusad to have their bodies punctured by vaccination or to
be confined in anisolation hospita, cut off from family, vistsby rdigious|esders, accessto hdad foods
or pamisson to paform Mudim burid rites The idedlogy of sanitation came to pavede the

imaginations of Cgpe Town Munidipd autharities and the midde dassinthe 19" century,® just asthe

s7 Chidester, above n 34 at 148.

8 According to Chidester, id at 163:
“The Municipa closing of a Muslim sacred site [under the Public Health Act 1883]
resulted in a mass demonstration of protest . . . that was subdued by police action.
Described asthe ‘riot of the Malays’ inthelocal press, this protest wasthe culmination
of years of conflict between the Muslim community and the Cape Town Municipal
authorities over issues of religion, law and public health.”

9 Chidester, id at 164 commentsthat sanitation represented the promise of anew urban world, cleansing the

city of thetwin evils of disease and crime that threatened urban purity, law and order.
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vidon of anorderly, dagga-freeworld in which the poorer sections of the community knew tharr place,

begen to dominate legidative thinking in the 20"

[160] Ore cannotimaginein South Africatoday any legiddive authority passng or sudaining lavs
which suppressad centrd bdief's and practices of Chridtianity, Idam, Hinduism and Judaism.®® These
are wdl-organized rdigions, cgpable of mounting strong lobbies and in a postion maeridly to affect
the outcome of dections They are not driven to seek condtitutiond protection from the courts. A
threat to thefresdom of onewould be seen asathreat to thefresdom of dl. The Ragtafari, onthe other
hand, are not only in conflict with the public authorities, they are isolaied from maindream rdigious
groups. Inter-denomingtiond solidarity in relation towhat would be ssen asthedidinctly odd practices
of the provocative and non-recognised Radafar religion, would be more likdly to expressitsdf asa
commondlity of oppagition than asaconcertation of support. Indeed, the Ragtafari might recelve more
tolerance from non-bdievers to whom dl rdigions are equaly drange, then from members of wel-

edablished confessons, who might have difficulty in taking the Ragtafari bdief sysem serioudy asa

rdigon at dl.

40 More generally, Sieghart reminds us that few of the major human religions have not at one time or another

suffered persecution, or themselves persecuted — through the authority of a State in which they have
become established — the members of other religions, or heretics within their own fold.
“Forasubstantial proportion of theworst atrocities perpetrated in recorded history, the
ostensible justification has been the alleged need for the dominance or maintenance of
one belief system rather than another. Thisis not the place to recite a catalogue of
religious persecutions over the ages, let alone to describe the iniquities perpetrated
eitherby, or against, any particular religiousgroup. Sufficeittorecall that the movement
for ‘freedom of belief’ precedes every other in the history of the struggle for human
rights and fundamental freedoms”.
The International Law of Human Rights (Clarendon Press, Oxford 1983) at 324.
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[161] Part of the problem lies in the fact that, as has higoricaly been the case with many non-
conformist or dissdent rdigions, Radiafari identify themsdves by their withdrawa from and oppostion
to what they regard asthe corrupt tempora and spiritud power of Babylon.*! If pressed to an extreme,
no accommodation between the dlegedly corrupt” sate and the” manifestly defiant” rdigiousdissdent
would bepossble. Thebaancng which our Congtitution requires, however, avoids polarised pogtions

and cdlsfor areasonable measure of give-and-take from dl sdes*?

[162] Inthe present maiter cartain Radtefari, through the agency of Mr Prince, have gpproached the
courtsfor rdief.* To that extent they have accommodated themsdvesto theindtitutions of the ate*
They have presanted their argumentswith dignity, if not dwayswith consagency or precison. A fegture
of the rdaionship between themsdves and the dateisits arms-length and antegonidic character. The
Raedtafari have been disdainful of those whom they consider to be agents of Babylon. For its part, the
date has adopted apogtion of generdised hodtility towardsagroup who draw atention to themsdves
with ther dreadlocks and dress, declare ther intention to defy the law, and then complain when they

arearesed. Inanswer to aquestion from the Bench, counsd for the Attorney Generd indicated thet

4 Poulter, above n 3 at 339 observes that the oppressive society against which Rastafari struggleisreferred

toasBabylon. Thisnotionisderived from Psalm 137 inwhichthelsraelitesarereveaed ascaptivesinexile.
“By theriversof Babylon, therewe sat down, yea, wewept, when weremembered Zion.”
42 Asan examplein adifferent context Chidester, above n 34 at 166-7 citesMuslim leaders as acknowledging
in the 1920s and 1930s that because they were not living in an Islamic state they should accommodate
themselves to minority status and not resist the government as long as they were allowed to perform the
basic requirements of their faith —daily prayer, the poor tax and pilgrimage to Mecca.

a3 Other Rastafari might well have adopted different legal strategies and we cannot assume that all Rastafari
will identify themselves with Mr Prince’s application.

As Carter, above n 36 at 1066, wryly observes:

“. .. To file alawsuit before a judge is the analytical equivalent of asking state
permission to exercise a constitutiona right.”
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he was naot aware of any atempt having been made to contact any Raddfani to seeif areasonable
exemptioncould beworked out withthem. | bdievethat thebringing of court procesdingsto determine
the conditutiond rights of Ragtefari represents animportant step in the process of accommodation and

mutud recognition.*®

[163] Whatever theviewsof individud Minisersmight be, Parliament has not exerdsed alegidative
discretion expressy and conscioudy to limit the congtitutiondly protected rights of the Ragtefari by
refusng them an exemption.*® To my mind, this factor, takenin conjunction with the vulnerability and
powerlessness of the Radiafari and the degree of prgjudice to which they are subject, coupled with the
extreme impact the generd prohibition hason ther rdigiousrightsand freedoms, linked to the margind
effect a carefully managed exemption would have on the “war on drugs’,*” and taking cognisance of

the place that dagga hasin the panoply of drugs designated as dangerous, imposes adear duty onthe

4 Its conciliatory spirit is consistent with Proverbs 15:17

“Better isadinner of herb whereloveis, than astalled ox and hatred therewith.”
Genesis1:11-12

“[H]erbisthe healing of the nation . .. .”
4 Inthisrespect thepositionissubstantially different from that in theChristian Education matter, wherethis
Court refused to order areligious exemption so as to permit teachers at Christian Education Schools to
apply corporal punishment. In that case, the Christian Education Schools had made full representations
to Parliament and been turned down. In the present matter Parliament has not been involved. It is
appropriate at this stage to mention two further distinctions between this case and Christian Education.
Firstly, in that case theimposition of corporal punishment directly affected therights of childrento befree
from violence and secondly, the limitation of the parents’ rights applied only to their entrusting corporal
punishment to teachers and left untouched the rights of parents to maintain the core of their beliefs by
imposing corporal correctioninthehome. Inthe present matter children would not be directly affected by
the claimed exemption, and the prohibition leaves no space at all for the central and defining feature of
Rastafari belief and practice.
ar Along with Blackmun JinSmith, aboven 22, | put the phrase“war ondrugs” ininverted commas. Wehave
wars on poverty, crime, terrorism and HIV/Aids’ just to mention afew major social evils. Connoting asit
does theimagery of total onslaught, theterminology of relentlessbellicosity jars against the balancing and
proportionality that constitutionalism requires.
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courtsto intervene S0 as to guarantee the Ragtefar a reesonable and manageable measure of space
withinwhichto exerdsethar individud and assodaiond rights. For reesonswhichwill follow | beieve
that such space can comfortably be achieved by aprocessof gppropriately targeted exemption. Inthis

repect it is necessary to look a theinternational conventions dedling with drugs.

The international conventions and religious exemption

[164] | accordingly turn to the contention that South Africa sadherencetointernationd conventions®
obligesit to pendisetheuse of daggaevenfor rdigiouspurposes My undersanding of the conventions
uggedsjud the oppodte. | have dreedy referred to the fact that Artide 14 of the 1988 Convention
dates that when date partiestake measuresto prevent illicat cultivation of plants containing narcotic or
psychotropic substances the measures adopted shdl respect fundamentd human rights and take due
account of traditiond licit uses® In its 1992 Report the Internationd Narcotic Control Board

(INCB)* goes condderably further. Under the heading: “Decriminalisation” it points out thet>:

“15. None of the[international] conventionsrequire[d] illicit drug consumption per

a8 The Single Convention on Narcotic Drugs (1961) as amended by the 1972 Protocol; The Convention on

Psychotropic Substances (1971); and The Convention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances (1988).

49 See para 153 above.
%0 The INCB describesitself in its annual reports as an independent and quasi-judicial control organ for the
implementation of the United Nations drug Conventions, established in 1968 by the Single Convention on
Narcotic Drugsof 1961. It consists of 13 members elected by the Economic and Social Council (ECOSOC)
and itswork is financed by the United Nations.

51 Cited in section B of the Report on Cannabis prepared for the Minister of Health and included in the
documentation submitted to this Court by the Law Society of the Cape of Good Hope. It should be pointed
out that the report of the INCB for 1999 takes amuch harder position on access to cannabis, pointing to
the fact that very potent varieties are now being produced. Pressrelease no. 7, 23 February 2000.
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se to be established as a [criminal] offence. Instead the conventions ded withillicit

drug consumption indirectly in their provisons on activities such as the cultivation,

purchase or possession of illicit drugs. Insofar asthese activities are engaged in for the
purpose of non-medical persona consumption:

@ Partiesto the 1961 Convention and the 1971 Convention may take the view that
they are not required to establish such activitiesas criminal offencesunder
law. The basis for this view appears to be that, since obligations relating to
penal provisons gppear among articles relating to illicit traffic, the obligations
only apply to cultivation, purchase or possession for the purpose of illicit
trafficking;

(b) Unlessto do so would be contrary to the constitutional principlesandbasic
concepts of their legal systems, only the 1988 Convention clearly requires
partiesto establish as criminal offences under law thepossession,*? purchase
or cultivation of controlled drugs for the purpose of non-medical personal
consumption;

(©) None of the conventionsrequiresa party to convict or punish drug abusers
who commit such offences even when they have been established as
punishable offences. The party may chooseto deal with drug abusersthrough
dternative non-penal measures involving treatment, education, after-care,

rehabilitation or socid reintegration.” [My emphasis]

[165] It hasbeen suggested thet decrimindisatior?® gppears to have the best prospectsof successin

dedling with the generd prohibition on the use of dagga in South Africa because it draws on the

52 It could be argued that possession in this context implies physical control for the purposes of trafficking

and would not include having in one’s possession small quantities for personal consumption. For

purposes of argument, | will assume, however, that even momentary holding of achalice containing dagga

would constitute possession as envisaged by the 1988 Convention.
s Also referred to as* de-emphasizing policing of abuse”. Boister in“Decriminalising daggain thenew South
Africa: Rekindling the debate” (1995) 8 SA Journal of Criminal Justice 21 at 32. Thisisin effect what the
Runciman Enquiry set up in the United Kingdom by the Police Foundation, recommended initsreport on
cannabis, whereit stated that the law bore most heavily on young peoplein the streets of inner citieswho
are also more likely to be poor and members of minority ethnic communities, so its enforcement created
more harm than the drug itself. Aboven 24 at paras 75-7.
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drengths and dilutes the wesknesses of the two extreme pogtions, namdy, prohibition and
legdisation.>* Inthe present caseit isnot necessary to consder whether or not decrimindisation should
be gpplied generdly to possesson and use of smdl quantities of daggafor persond consumption. The
only issue before us is whether a measure of limited decrimindisation in gopropriaidy controlled
drcumgances could effectively baance the paticular interests a gake, namdy, sacramenta use of

dagga by the Redafari and generd enforcement of the prohibition againg dagga by the date.

[166] Although the term decrimindisation was not used, the concept gppears to have enabled the
Germean courtsto ded with the condtitutiondlity of restrictions on the persond consumption of amall

amounts of marijuana. The German Condtitutiond Court held:

“Depending on the characteristics and effects of the drug, the amount involved in the

oecific case, the nature of the relevant infringement, and al the other relevant facts, the

> Boisterin “Drugs and the Law: Prohibition versus Legalisation” (1999) 12 SA Journal of Criminal Justice
lat 11. Lotter in “The decriminaization of cannabis: Hallucination or redlity” (1999) 12 SA Journal of
Criminal Justice 185 at 190 indicates that
“[d]ecriminalization has been defined as ‘ those processes by which the competence of
the penal system to apply sanctions as a reaction to a certain form of conduct is
withdrawn in respect of that conduct.” (See The European Commission on Crime.
Council of Europe 1980 Report on Decriminalization.) . . . When conduct is
decriminalized, the criminal sanction and, consequently, the penal section attachedtothe
conduct isremoved. Thisindicatesthat a person will not be prosecuted by the statefor
that conduct. It does not necessarily make such conduct socially, morally or legally
acceptable.

De iure decriminalization should be distinguished from de facto decriminalization. De
iuredecriminalizationistheresult of formal legal action whilstde facto decriminalization
isthe result of informal screening and diversionary programmesinitiated and controlled
by police departments, prosecutors, courts, correctional institutions or two or more of
these groups acting in concert . . . Although legalisation and decriminalization are
freguently used assynonymsthey arenot synonyms. If drugsarelegalisedillegal drugs
will becomelegal. Decriminalization implies that the drug itself remainsillegal but that
the useand to alesser extent the possession thereof are no longer prosecuted ascrime.”
(Footnotes omitted).
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danger posed to the protected public interests may be so dight that the considerations of
general prevention which justify a genera threat of crimina penaties may lose their
force. In such case, having due regard to theright of the affected individual to freedom,
the individua guilt of the defendant and the related considerations of crimina policy
which aim at the prevention in the case of the specific individual, the punishment

congtitutes a disproportionate and therefore uncongtitutional sanction.”®

[167] The Court pointed out further thet in the case of occasond persond use of agmall amount of
cannabis, the extent of individua culpebility and the threet to other legd interests emanating from the

individud act may be petty.

This means that the authorities respongblefor enforcing the law, in particular the Public
Prosecutors, who until the offender is charged have absolute control over the
proceedings, must refrain from prosecuting the offences according to S 153 and 153(a)
of the Criminal Procedure Act in light of the requirement of proportionality in the
narrower sense. . . . [I]f the offence involves danger to third parties. . . and islikely to
encourage others to imitate the offence, then there may be sufficient culpability and a
public interest in prosecution. In thisrespect, the provisions of the Narcotics Act provides
sufficient opportunities to give due consideration to limited wrongfulness and cul pability
inindividual cases®®

[168] It was this ressoning which led the Federd Administrative Court™” to rgject an gpped by a
Redafai agang arefusd by the authorities to grant him a permit to grow marijuanafor persond use.

The Court hed thet the objective of getting the permit wasto further the gopdlant’ scampaigntolegdise

% BverfGE 90, 145 (185).
%6 Id at para 190.
57 BverwG AZ 3 (20/00).
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possesson and use of marijuana and not to protect his own persond use of the substance, which was
dready safeguarded by the Condtitutiond Court decison. The Court held that “the differentiaing
sanction possibilities of [the] arimind law provides abasis to comply with the reasonable requests of

the gpplicant, aswdll as sodiety’ s demands for protection.”™®

[169] Therewould gppear to be many ways in which decrimindisation of the passesson and use of
dagga in amd| quantities by Ragtafari for sacramental purposes could be achieved in South Africa
They could indude alegidative amendment of the subgtantive offence to cregte an express rdigious
exemption; useof the powersunder the Medicines Act to grant permits™® to Rastafari prieststo possess
and usedaggafor sacramentd purposes, or alegidaivey authorized direction to prosecuting authorities
to use their discretion not to prosecute the possession and use of dagga for sacramenta purposes®
The particular choicewould fall gppropriatdy within the discretion of Parliament, whichwould havethe
opportunity of recaving input from al theinterested parties, induding the Ragafari, in working out the
terms of an operaiond exemption which would cure the overbreedth in the legidation as established

in the judgment of Nigcobo J.

%8 Translation by Professor Johan Scott, University of Pretoria

9 Section 22A(10)(a-b) provides that a permit issued by the Director-General: Health would allow the use,
possession, cultivation, etc. of cannabis for analytical or research purposes.
6 We wereinformed during argument that the prosecutorial practice in the Western Cape wasto allow first
offendersin possession of small quantities of daggato pay small fines. Asan example of what amounts
to de facto decriminalisation in England Poulter above n3 at 362 points out:
“In many instances [the police] are aware of well-established patterns of consumption
and small-scale distribution of cannabis at particular locations and elect to ignore the
situation. Not unnaturally, they prefer to devote scarce resources to more important
tasks. Even where they do apprehend someone who has been breaking the law, they
commonly choose to administer a formal ‘caution’ rather than institute criminal
proceedings.”
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Conclusion

[170] In conduson | wish to say tha this case illudrates why the prindple of reasoneble
accommodation is o important. The gppdlant has shown himsdlf to be a person of prindple, willing
to sacrifice hiscareer and materid interestsin pursuance of hisbdigfs® Aninflexible gpplication of the
|aw thet compe shim to choose between his conscience and his caresr threstensto impoverish not only
himsdf but dl of South Africaand to dilute its burgeoning vison of an open democracy. Given our
dictatorid pagt in which thosein power sought incessantly to command the behaviour, bdiefsand tase
of dl insoddty, it isno accident thet the right to be different has emerged as one of the most treasured
agpects of our new conditutiona order. Some problems might by their very nature contain intractable
dements. Thus noamount of formd conditutiond andysscaninitsdf resolvethe problem of baanding
matters of faith againg matters of public interest. Y et faith and public interest overlgp and intertwine
in the need to protect tolerance as a conditutiond Vvirtue and respect for diverdty and opennessas a

conditutiond prindple Rdigioustalerance is accordingly not only important to those individuadswho

61 It should be noted that the Law Society has indicated that it will abide the decision of the Court on the
question of whether Mr Prince hasaconstitutionally protected right to exemption from the anti-daggalaws.
This Court has not been called upon to decide whether or not the fact that he proposes as part of his
religion to continue using daggain defiance of the law, would in itself render him an unfit person to be an
attorney. | will accordingly not engage with the merits of the Law Society’s refusal to register his
community service articles, save to observe that the legal profession has never suffered from having
persons of honour and integrity in its ranks; it has, however, deeply impoverished itself by excluding
persons of such calibre because their beliefs brought theminto conflict withthelaw. Thus, F.E.T. Krause
was disbarred for his support for the Boer Cause in the Transvaal. He went on to become a prominent
judge. M.K. Gandhi was expelled from his Inn in London because of his stand in defying laws that he
regarded as unjust. The Law Society of the Transvaal sought to disbar Nelson Mandela after his
conviction under repressive political statutes. The continued exclusion of Bram Fischer’ s name from the
roll of advocates, and that of Shun Chetty and JuliusBaker from theroll of attorneys, hasbrought no credit
tothelegal system in South Africa. Cabinet has approved the Restoration of Enrolment of Certain Legal
Practitioners Bill (Business Day 29 November 2001). Even the mgority judgment in the Employment case,
above n 22 at 884, while rejecting the balancing test as far as requiring a legislative exemption was
concerned, went on to say that exceptions could be made when cases could be individualised.
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are saved from having to make excrudaing choices between thar bdiefs and the law. 1t is degply

meaningful todl of usbecauserdigion and bdief mater, and becauseliving in an open soaety matters

[171] The centrd issue in this case has accordingly not been whether or not we goprove or
disgpprove of the use of dagga, or whether we are bdievers or non-bdievers, or followers of this
particular denomination or thet. Indeed, in the present casethe darion cal of tolerance could resonate
with particular force for those of uswho may in fact be quite puritan about the use of daggaand who,
though respectful of dl faiths, might not be adherents of any religion a dl, let done sympeathetic to the
tenets of Ragtefari beief and practice. The cdl echoesfor dl who see reasonable accommodation of
difference not amply as a matter of adute jurigorudentia technique which fadlitates settlement of
disputes, but as a quedion of principle centrd to the whole conditutiond enterprise. In Christian

Education this Court hdd that anumber of provisonsin the Conditution affirmed

“[t]he right of people to be who they [were] without being forced to subordinate
themselves to the cultura and religious norms of others, and highlight the importance of
individuds and communities being able to enjoy what has been caled the ‘right to be
different’. Ineach case, space[had] been found for members of communities to depart
from a general norm. These provisions collectively and separately acknowledged the
richtapestry congtituted by civil society, indicating in particular that language, culture and

religion constitute a strong weave in the overal pattern.”®2

The Court went on to say

62 Above n 6 at para 2 (footnotes omitted).
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“It might well be that in the envisaged pluralistic society members of large groups can
more easily rely on the legidative process than can those belonging to smaller ones, so
that the latter might be specidly reliant on congtitutional protection, particularly if they
express their beliefs in a way that the mgjority regard as unusua, bizarre or even
threatening. Nevertheless, the interest protected by section 31 is not a statistical one
dependent on a counter-balancing of numbers, but a quditative one based on respect for

diversity.”®

[172] The above passageisdirectly rdevant to the Stuation in which the Ragidfari find themsdves.
Thetes of tdlerance asenvisaged by the Bill of Rightscomesnat in acogpting whet isfamiliar and eesily

accommodated, but in giving reesonable goace to whet is*“unusud, bizarre or even thregtening’”.

[173] Subject totheabove complementary obsarvations, | record my concurrence with thejudgment

and order of Ngcobo J.

Mokgoro J concursin the judgment of Sachs J.

63 Id at para 25 (footnotes omitted).
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