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JUDGMENT

CHASKALSON P

Introduction

[1]  Thiscaserasesthe question whether acourt hasthe power to review and st asdeadecison
by the Presdent of this country to bring an Act of Parliament into force. It began asan goplication to
the Transvadl High Court by the President of the Republic of South Africa, the Minister of Hedlth, the
Miniger of Agriculture, cartain functionaries in the Departments of Hedth and Agriculture, the
Pharmaceutica Manufacturers Assodiation of South Africaand the Crop Protection and Animd Hedlth
Associdion for the setting asde of Prodlamation R49 of 1999' and Government Notice R567 of
1999.2 Prodamation R49 wasissued by the President and purported to bring into operation the South
African Medicines and Medicd Devices Regulatory Authority Act, 132 of 1998 (the Act)3
Government Notice R567 was issued by the Minigter of Hedlth and purported to provide schedules

tothe Act in terms of saction 31 read with section 54 of the Act.

[2] The drcumgtances in which the gpplication was brought were asfollows  Before the passng
of the Adt, the regidration and contral of medicine for human and animd use were governed by the

Medicnes and Related Substances Control Act, 101 of 1965 (the 1965 Act). The registration and

1 Government Gazette 20024, Proc R49, 30 April 1999.

2 Government Gazette 20025, GN R567, 7 May 1999.

This wasdoneintermsof s55 of the Act,which providesthat the Act shall come*into operation on adate
determined by the President by proclamation in the Gazette.”

2



CHASKALSON P
control of agriculturd substances and ock remedies were governed by the Fertilizers, Farm Feeds,

Agricultura Remedies and Stock Remedies Act, 36 of 1947 (the Stock Remedies Act). The Act
repeded dl but afew provisons of the 1965 Act,* and made materid amendments to the Stock

Remedies Act®

[3] TheAc providestha the manufacture, sdeand possesson of medicdnesfor humanand animd
use be contralled through a system of scheduling substances and regulaing the manufecture, the sde
and posesson of subgancesin the various schedules: The scheduling of medicines for human and
animd use and the mking of other regulations is an essential component of the regulaory sysem
edablished by the Act. Schedules 1 to 9 identify regulated substances. Trandtiond provisonsretain
regulations mede and schedules determined interms of the 1965 Act and the Stock Remedies Act, but

schedules 1 to 9 of the 1965 Act are specificdly repeded.® The Adt makes providon for the

Thisisin terms of s50(1)(a) read with schedule 1 of the Act. The saved provisions of the 1965 Act are ss
1, 15B, 18, 22B, 24, 34A and 40.

5 Thisisin terms of s50(1)(b) read with schedule 2 of the Act.

S53 of the Act provides:

“(1) Subject to this Act, all Regulations made in terms of the Medicines
[and Related Substances Control] Act and any Schedules of
substances which had been determined interms of the MedicinesAct
remain, subject to any repeal or amendment by acompetent authority,
inforce.

2 Subject to this Act, all Regulations made in terms of the Stock
Remedies Act and any Schedules determined in terms of the Stock
Remedies Act in respect of stock remedies remain, subject to any
repeal or amendment by a competent authority, in force.

3 Despite subsection (1), but subject to subsection (4), Schedules 1 up
to and including Schedule 9 of the Medicines Act, are hereby
repealed.

4 Any referencein any law or document to any medicine or substance
referred to in any Schedule to the Medicines Act prior to the date of
commencement of this Act, must be construed from that date as a
reference to the corresponding medicine or other substance

3



CHASKALSON P
determining of new schedules and the making of regulations by the Minigter.” 1t establishes the South

AfricanMedicinesand Medicd Devices Regulatory Authority (the Authority)® whichisto begoverned
by a board gppointed by the Minister in accordance with the provisions of the Act.’ Pending the
gopaintment of theboard, the Medicines Contral Coundil established under the 1965 Act may perform

the board' s functions*°

[4  TheAct waspromulgated on 18 December 1998 and provides thet it “comes into operation
on adate [to be] determined by the President”.*! Prodamation R49, purporting to bring the Act into
force, was published in the Gazette on 30 April 1999. If the Prodametion is vdid, the reped of the

1965 Act and schedules 1 to 9 of that Act was effective from that date.

[5]  Inthefounding affidavit filed on behdf of the President and the ather applicantsin the High

Court on 21 May 1999 by the acting Director-Generd of Hedlth, Dr Pretorius, it was sad:

“The scheduling status of Medicines is a fundamental aspect of both the 1965 Act and
Act 132 of 1998 and the regulations published in terms of these two Act[s], and must

prescribed by the Minister under section 31.”

In terms of s48(2) of the Act the Minister must, not less than three months before making regulations,
publish them in the Gazette for comment.

8 S2.

S 6 of the Act provides that the Minister must appoint the board within six months of the commencement

of the Act.
10 S50(4).
u Aboven 3.



CHASKALSON P

appear on all sdes packs. It determines the manner in which the product may be

marketed and sold.”

According to the affidavit, the regulatory base necessary for the operation of the Act wasnat in place
when Proclamation R49 was published because schedul es had not been madeto replace the repeded

schedulesof the 1965 Act, and other essentid regulations contemplated by the Act had not been made.

[6] On 7 May 1999 the Minider issued Government Notice R567 which reads asfollows

“The Minister of Health has, in terms of section 31 read together with section 54 of the
South African Medicinesand Medica Devices Regulatory Authority Act, 1998 (Act No.
132 of 1998) on the recommendation of the South African Medicines and Medical
Devices Regulatory Authority made the schedules in the Schedule” 12

It isdleged in the founding affidavit thet regulations necessary to give effect to other provisons of the
Act were not mede. It isaso aleged that the Government Natice purporting to publish the schedules

wasinvdid.

[7] According to Dr Pretoriusthe effect of the absence of schedulesand regulationswould bethat

“. . . the entire regulatory structure relating to medicines . . . and the control of such
medicines, has been rendered unworkabl e by the promulgation of Act 132 of 1998 in this

manner.”

This, he sad, had not been apprediated by the Department of Health when it requested the President

© Aboven 2.



CHASKALSON P

to bring the Act into operation. According to Dr Pretorius the request would not have been made, and

the Act would not have been brought into force, but for thiserror.

[8] Concerned to avoid the conseguences of bringing the Act into force prematurdy, the gpplicants
goplied to the High Court as ametter of urgency for an order declaring that the Prodlamation and the

Government Noticewereinvdid.

The Proceedings in the High Court

[9]  Thegpplication was dismissad by Fabricius AJwho held that the President had acted within
his powers and in good faith. The fact that he had done so on the basis of incorrect advice, and that
as areault the Act had been brought into force prematurdy, was held not to be sufficent cause for

reviewing the Presdent's decison.

[10] Theseventh and e@ghth goplicants sought leavefrom Fabridus AJto gpped againg hisdecison.
That, too, wasdismissed. They then gpplied for, and were granted, leave by the Supreme Court of

Apped to goped to the Full Bench of the Transvad High Court (the Full Bench).

[11] Thefirg Sx goplicantsdid not partiapate in the gpped which was pursued only by the seventh
and eighth gpplicants. The Full Bench, Ngoepe JP and Swart and Nugent 1J, reversed the decison of

Fabricius AJ, and hdld that Prodamation R49 was null and void and of no force or effect.™

13 Thejudgment isreported asPhar maceuti cal Manufactur ers Association of SAand Another: InreExparte

President of the Republic of South Africa and Others 1999 (4) SA 788 (T).

6
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[12] Initsjudgment the Full Bench referred to the nature of the power exercised by the President

in bringing an Adt into operation, saying:

“Often, asin the present case, administrative preparations are required to be made as a
prerequisite to bringing the legidation into effect and it is best | eft to the executive branch
of government to determine when the appropriate time hasarrived. In the constitutional
structure of this country it is the President, as the head of the executive branch of
government, who is the appropriate person to whom to delegate that power. However,
the power that he exercisesin that regard is one that is delegated to him by Parliament
and not onethat is conferred upon him by the Condtitution. In casu, such delegation was
done through s 55 of Act 132 of 1998.

It is well established that delegated powers must be exercised within the limits of the
authority that was conferred. If not, the purported exercise of the power is unlawful and
a Court is quite entitled to set it asde as it would set aside the unlawful act of any other
functionary who has acted outside the powers conferred upon him by the L egidature.” 4

[13] After atingfromthejudgmentsof Lord Sumner intheHouseof Lordsin Roberts v Hopwood
and Others™ and Schreiner JA in the Appdlae Divisonin Mustapha and Another v Receiver
of Revenue, Lichtenburg and Other s'® as authority for the proposition that the President derived
his power in the present case from the terms of the Satute and had to act within the scope of such

powers and any limitationsimposad by them, the judgment condludes

14 Id at 797 A-D.
B [1925] AC 578 (HL) at 602.
16 1958 (3) SA 343 (A) at 347 F-G.
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“Inour view what is plain beyond doubt isthat the legidature could not have intended the
President to exercise any such discretion at least until such time asthe Act was capable
of being given effect to. That was manifestly not the case in regard to the Act that is
now under consideration. We think it is clearly implied in s 55 that such discretion as it
conferred upon the President would not be exercised before the necessary steps had
been taken to ensure that the Act could be implemented once it had been put into effect.
Indeed, in our view, that was the very purpose for which the legidature delegated the
relevant power to the President. Thefact that the President wasbona fideintheaction
that he took seems to us to be quite irrelevant. Insofar as he purported to exercise any
discretion that was conferred upon him by the legidature, he did so prematurely and
without yet having the authority to do so. Hisact was accordingly of no force or effect.
It follows that the Act was never vaidly brought into effect and accordingly the earlier
legilation has not yet been lawfully repealed.”*’

Thereferral to the Constitutional Court

[14] TheChief Regigrar of the High Court wasdirected by the Judge President of thet court to bring
the Full Bench' sdecison to the attention of thisCourt, in casethe order medein thet decisonfell within
the terms of section 172(2)(a) of the Condtitution, and had accordingly to be confirmed by thisCourt.

Section 172(2)(a) provides:

“The Supreme Court of Appeal, a High Court or a court of smilar status may make an
order concerning the constitutiona validity of an Act of Parliament, a provincia Act or
any conduct of the President, but anorder of congtitutiona invalidity has no force unless
it is confirmed by the Constitutional Court.”

17 Aboven13at 7971 - 798 B.
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[15] On 8 September 1999, the order of the Full Bench waslodged with the Regidrar of this Court

pursuant to thedirection that had been given by the Judge President of the High Court. Directionswere
then given in terms of rule 15 of the Congtitutiond Court Rules inviting argument on two guestions
whether this case fdls within section 172(2)(a) of the Congtitution and, if it does, whether the Full
Bench's order should be confirmed. The directions permitted any of the eght gpplicants to meke
representations to this court concerning thesetwo questions. Thedtention of the gpplicantswasdravn
to the decisons of this Court in the cases of Fedsure Life Assurance Ltd & Othersv Greater
Johannesburg Transitional Metropolitan Council & Others'® and President of the
Republicof South Africa and Othersv South African Rugby Football Union and Others'®

(Sarfu 1).° | refer later to the rdevance of these decisons.

[16] The goplicants dl natified the Regigtrar of this Court thet they would make representations
concerning theseisues. The seventh and the e ghth gpplicants contended thet the order was not subject
to confirmation, but if it was, they asked that it be confirmed. The President and the other gpplicants
contended that the order declaring the Proclamation to be invaid was subject to confirmation. They

agreed, however, that it should be confirmed. The matter was set down for heering onthesetwo issues

18 1999 (1) SA 374 (CC); 1998 (12) BCLR 1458 (CC).

1’ 1999 (2) SA 14 (CC); 1999 (2) BCLR 175 (CC).

20 There arethreereported judgments of this Court dealing with thePresident of the Republic of South Africa
and Others v South African Rugby Football Union and Others. In thisjudgment | refer to two of them

which, for convenience, | refer to as“Sarfu1” and “ Sarfu 3”.

9
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Does the application raise a constitutional matter?
[17] InFedsure this Court hdd thet the doctrine of legdity, an incident of the rule of law, wasan

implied providon of theinterim Condtitution.?! It stated:

“It seems central to the conception of our constitutional order that the Legidature and
Executive in every sphere are constrained by the principle that they may exercise no
power and perform no function beyond that conferred upon them by law. At least inthis
sense, then, the principle of legdity is implied within the terms of the interim
Congtitution.”??

Thiswasredfirmedin Presi dent of the Republic of South Africa and Othersv South African
Rugby Football Union and Others?® (Sarfu 3) wherethis Court outlined different waysin which
the exerdiseof public power isregulated by the Condtitution. Oneof the condtitutiond contralsreferred
to is that flowing from the dodtrine of legdity.>* Although Fedsur e was decided under the interim
Condtitution, the decison is gpplicable to the exercise of public power under the 1996 Condtitution,

which in spedfic terms now declares tha the rule of law is one of the foundationd vaues of the

Conditution.”®

[18]  Inefect thefinding of the Full Benchwasthat the President had acted unlawfully in bringing the

21 Aboven 18 at paras 56-59.

22 Aboven 18 at para 58.

2 2000 (1) SA 1 (CC); 1999 (10) BCLR 1059 (CC).

24 Id at para 148.

= S 1(c) of the 1996 Constitution.

10
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Act into force and that his decison to do so should accordingly be st asde. Thefirg question, which
the Full Bench was not called upon to dedide, is whether this is a finding on a conditutiond metter.

There can be no doubt that it is.

[19] Section 2 of the Condtitution lays the foundation for the control of public power. It provides

“This Congtitution is the supreme law of the Republic; law or conduct inconsistent with
it isinvaid, and the obligations imposed by it must be fulfilled.”

Conggent with this, section 44(4) of the Conditution provides that in the exercise of its legidaive
authority Parliament “must act in accordance with, and within thelimits of, the Condtitution.” Thesame
gpplies to members of the Cabinet who are accountable collectively and individually to Parliament for
the exerdise of their powers and the performance of their functions® They too are reguired to act in

accordance with the Condtitution.?”

[20] Theexerdseof dl public power mugt comply with the Condtitution which isthe supremelaw,
and the doctrine of legdity which is part of thet law. The question whether the Presdent acted intra
viresor ultraviresin bringing the Act into forcewhen he did, isaccordingly acondtitutional metter. The

finding that he acted ultra vires is a finding thet he acted in a manner that was incondstent with the

Condtitution.
% Section 92(2) of the Constitution.
21 Section 92(3)(a) of the Constitution.

11
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[21] Mr Beatdsmann, on behdf of the seventh and eighth gpplicants, acknowledged this. He

contended, however, thet the question whether the President acted ultravires aso raised an issue under
the common law, that thefinding of the Full Bench wasafinding medein termsof the common law, and
thet it was accordingly not afinding of conditutiond invaidity within the meaning of section 172(2)(a)
of the Condiitution. Insupport of thisargument he placed rdiance on the decison of the Supreme Court

of Apped (SCA) inCommissioner of Customsand Excisev Container Logistics (Pty) Ltd.?

[22] TheContainer Logistics case was concerned withthevalidity of an adminidrativededson
teken at the time when the interim Condtitution was in force. Prior to its dedson in the Container
Logistics case, the SCA had held on three occasons that where the grounds for review would
condtitute aninfringement of section 24 of theinterim Condtitution,? it was doubtful whether it retained
apadld jurigdiction under the common law to determine whether adminidretive action was vdid or
not. Thethree caseswere Rudol ph and Another v Commissioner for Inland Revenue and
Others,* Fedsure Life Assurance Ltd and Othersv Greater Johannesburg Transitional
Metropolitan Council and Others® andPremier, Provinsie van Mpumalanga en’ n Ander
v Hoofbestuurder van die Vereniging van Bestuursliggame van Staatsonder steunde

Skole, Oos-Transvaal .** In each of these three casesit dso hdd that the question whether or not

28 Commissioner of Customs and Excise v Container Logistics (Pty) Ltd; Commissioner of Customs and

Excise v Rennies Group Ltd t/a Renfreight 1999 (3) SA 771 (SCA).

2 See below n 78.

%0 1996 (2) SA 836 (A) a 891 B-C.

s 1998 (2) SA 1115 (SCA) at 1124 C-D; 1998 (6) BCLR 671 (SCA).
%2 1998 (8) BCLR 968 (SCA).at 9731 - 975 D.

12
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suchpardld jurisdiction existed depended upon theinterpretation of theinterim Condiitution. Thiswas
a matter beyond its jurisdiction and within the exdusve juridiction of the Condtitutiond Court. It
accordingly referred each of those cases to this Court in terms of section 102(6) of the interim

Conditution.®

[23] InRudolph’s case, this Court hdd thet the interim Condtitution was not gpplicable to the
digputed action because it hed taken place before the interim Condtitution wasin force. [t accordingly
dd not ded with the question whether the SCA had acommon law jurisdiction to dedl with the vdidity

of adminidrative decisons®

[24] InFedsure, the quesion of the SCA'sjurisdiction to ded with adminidrative decisonstaken
during the currency of the interim Condgtitution was raised before the SCA in amatter st down for
hearing a atime when the 1996 Condiitution wasdready inforce. The SCA dedined to ded with the

metter for the following reasons given by Mahomed C

“It could conceivably be argued that the interim Congtitution did not exclude the
jurisdiction of the Appellate Division to adjudicate on the cogency of any attack on
administrative actions where such attacks are based on common-law grounds, and that
the Appdlate Divison continues to enjoy some kind of parald jurisdiction with the

Congtitutional Court where the relevant attack is founded on common-law grounds. |

8 Section 102(6) provided:
“If it is necessary for the purposes of disposing of the said appeal for the
constitutional issueto bedecided, the Appellate Division shall refer suchissue
to the Constitutional Court for its decision.”

3 Rudol ph and Another v Commissioner for Inland Revenue and Other 1996 (4) SA 552 (CC); 1996 (7) BCLR
889 (CC) at paras 15-16 (footnote omitted).

13
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have some doubt as to whether this would be a sound argument. But in any event this
would dso involve an interpretation of the relevant provisions of the interim Constitution.
Thisfalswithin thejurisdiction of the Constitutional Court and for that reason outside the
jurisdiction of the Appellate Division in terms of the provisons of s 101(5). This was
indeed the approach which commended itsdlf to this Court in the case of Rudolph and
Another v Commissioner for Inland Revenue and Others 1996 (2) (SA) 886 (A) at
891 B-C in which this Court accordingly referred the matter to the Congtitutional Court
for adjudication.”*®

[25] Intheresult two quesions were refearred by the SCA to this Court for its decison:

“(@  whether or not the administrative actions constituted by the resolutionsidentified
and impugned in the notice of motion were consistent with the interim

Condtitution, and

(b) if they were, whether or not the interim Constitution preserved for the
predecessor of the Supreme Court of Appea any residua or concurrent
jurigdiction to adjudicate upon any attack made by the appdlants on the
administrative actions referred to in subpara (a) above on the groundsthat such
adminigrative actions fell to be set aside, reviewed or corrected at common

law.” 36

[26] When, pursuant tothisreferrd, the matter was subssquently dedlt with by thisCourt, it held thet
the digouted resdlutionsin Fedsur e werelegidaive actswhich did not condtitute adminigrative action

withinthemeaning of section 24 of theinterim Condtitution.®” 1t hed jurisdiction to ded withthedispute,

35 Aboven 31 at 1124 B-D.
36 Aboven 31 at 1127 E-F.

37 Aboven 18 at paras 21-42.

14
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however, because the contention thet the resolutionswere ultraviresthe locd authority raised anissue

of legdity, which isacondtitutiond issue®® It accordingly dedlt with the mater.

[27]  Althoughthe Court wasdivided on the outcome of the gpped, therewas agreement concerning
the juridictiond question. The quedtions that hed been refarred to this Court by the SCA were
condrued as covering achdlenge on the grounds of “legdlity” as wel as a chdlenge to the vdidity of
wheat had been dleged to be adminidgraive action. The SCA’s jurigdiction under the interim
Conditution to ded with the chalenges to the disputed resolutions was conddered, and the answver
given to the quedtion was tha the SCA had no resdud juristiction to adjudicate upon the lanvfulness
of theimpugned rexdlutions It is dear from the judgment asawhale that this ruling applied not only
to the review of the legidative action, but aso to the review of adminidrative action. It wasin fact 0
applied in Mpumal anga,® a case concerning the vdidity of adminidrative action where this Court

followed itsdecigon in Fedsure.

[28] The 1996 Conditution makes provison for a different jurisdictiond scheme from the interim

Condiitution. The SCA is the highest court of apped except in conditutional metters® It has

38 Aboven 18 at paras 53-60.
39 Premier, Mpumalanga v Executive Committee, Association of State-Aided Schools, Eastern Transvaal
1999 (2) SA 91 (CC); 1999 (2) BCLR 151 (CC) & paras5-6.

40 S 168(3) provides:
“The Supreme Court of Appeal may decide appeals in any matter. It isthe
highest court of appeal except in constitutional matters, and may decide only -
(@ appeals;
(b) issues connected with appeal's; and
(c) any other matter that may bereferredtoitin circumstancesdefined by
an Act of Parliament.”

15
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jurisdictionin respect of dl congtitutiona mattersother than thosereferred to in section 167(4),* though

ordersmade by it in repect of matersreferred to in section 172(2)(a) have no force unless confirmed
by the Conditutional Court. The Condiitutional Court remains the highest court in repect of dl
condtitutiond matters* and decisons of the SCA on condtitutiond metters within its jurisdiction are

accordingly subject to apped to the Condtitutiona Court.*?

[29] The Condtitution provides that pending metters should be dedt with in accordance with the
provisgons of theinterim Condtitution, unlessit isin the interests of justiceto goply the provisons of the
1996 Condgtitution.* Initsjudgmentin Fedsure, this Court held thet in order to avoid Stuations such
as those that hed arisen in Rudol ph, Fedsure and Mpumalanga, it would be in the interets of
judtice for the SCA to exercise its jurisdiction under the 1996 Condtitution in respect of disputed

aminigrdive decisonstaken a atimewhen theinterim Conditution wasin force. In accordancewith

4l S167(4) provides:
“Only the Constitutional Court may —
(@ decide disputes between organs of statein the national or provincial
sphere concerning the constitutional status, powers or functions of
any of those organs of state;

(b) decide on the constitutionality of any parliamentary or provincial Bill,
but may do so only in the circumstances anticipated in section 79 or
121;
(c) decide applications envisaged in section 80 or 122;
(d) decide ontheconstitutionality of any amendment to the Constitution;
(e) decide that Parliament or the President has failed to fulfil a
constitutional obligation; or
® certify aprovincial constitution in terms of section 144.”
42 S167(3)(a). Seebelow n 83.
4 Sv Pennington and Another 1997 (4) SA 1076 (CC); 1997 (10) BCLR 1413 (CC) & para 10.

Item 17 of the sixth schedule to the 1996 Constitution.

16
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the decigon of this CourtinDu Plessisand Othersv DeKlerk and Another,* the lanvfulness or
unlawfulness of such decigonswould fal to be determined in accordance with the law in force & the

time the decisons were taken.*6

[30] IntheContainer Logisticscase, the SCA hddthat thefinding of thisCourtin Fedsur e thet
it would bein the interegts of judice for matters fdling within the purview of section 24 of the interim
Condtitution to be dedlt with by the SCA in terms of itsjuristiction under the 1996 Condiitution, was
obiter.*” Hefer JA, writing for the Court, held that no generd rule could be lad down, Snce whet the
interests of judtice require depends on the facts of each case. He went on to hold, however, thet the
interests of justice in thet case required the SCA to ded with the casein terms of itsjurisdiction under
the 1996 Condtitution. Exerciang that jurisdiction, it had to decide the casein accordance with the law
in force a the time the disouted decigon was taken. The exerdse of thet jurisdiction conformed with
the judgment of thisCourtin Fedsure.® It is, indeed, difficult to contemplate drcumstancesin which
it would not be in the interests of judtice for the SCA to assat its jurisdiction under the 1996
Condtitution to ded with a*“pending matter”, in which the vaidity of adminidrative or executive action

taken during the currency of the interim Congtitution has to be determined.*®

4 1996 (3) SA 850 (CC); 1996 (5) BCLR 658 (CC).

4 Fedsure, aboven 18 at para112.

ar Above n 28 at paras 4 and 5. Itisnot necessary for the purposesof thiscaseto decidewhether thisfinding

in Fedsure concerning the interests of justice was obiter.

8 See above para 29.

49 In Mpumalanga, above n 39 at para 6, it was held that in the light of the decision of this CourtinFedsure,
it wasin the interests of justice within the meaning of item 17 of the sixth schedule for the appealsin that

matter to be dealt with under the 1996 Constitution. See also thereasonsgiven by Hefer JA theContainer

17
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[31] InFedsure this Court expressed “grave doubts’ as to whether it was possble “to sed

hermetically the jurisdiction” of the Condtitutional Court and the SCA.° It said:

“there can be no doubt . . . that persons denied lawful or procedurally fair administrative
action can look to the courts to enforce rights vested in them by section 24, and that in
terms of the Congtitution this Court is the court of final instance in respect of any such
dispute. Whether the direct application of the provisions of section 24 of the interim
Congtitution means that the common law must meet the requirements of the section or
that the section, grounds a cause of action independent of the common law need not be
decided. In either event the direct application of the interim Constitution is a matter over
which this Court hasjurisdiction. If that is so, it is hard to avoid the conclusion that has
been reached by the Appellate Division, that under the interim Constitution it has no
jurisdiction over matters concerning ‘administrative action’ as contemplated by section
24 of the interim Condtitution. Similarly in this case, in the light of the conclusons to
which we have come, section 101(5) of the interim Constitution would effectively have
deprived the SCA of jurisdiction to determine the legality of the disputed resolutions.”>*

[32] Inthe Container Logistics case, the SCA conddered whether the decison of the
Commissoner of Customs was open to challenge under the common law, or whether the matter hed
to be dedlt with in accordance with section 24 of theinterim Condtitution. It held that the common law
groundsfor review, in ofar asthey were not incongsent with theinterim Condtitution, remained intect,

and that the decigon of the Commissoner of Cugtoms in that case waslidbleto be set asde under the

Logistics judgment, above n 28 at para 6.

0 Aboven 18 at para111.

51 Above n 18 at para 105 (footnote omitted).
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common law. It was not necessary, therefore, to condder whether the decison dso infringed section

24 of the interim Condtitution.

[33] Inhalding that therewasno nead to congder section 24 of theinterim Condtitution in thet case,

Hefer JA sad:

“Judicial review under the Congtitution and under the common law are different
concepts. In the field of administrative law congtitutional review is concerned with the
congtitutional legality of administrative action, the question in each case being whether
it isor is not congstent with the Constitution and the only criterion being the Condtitution
itself. Judicia review under the common law is essentialy also concerned with the
legdity of administrative action, but the question in each case iswhether the action under
condderation is in accordance with the behests of the empowering statute and the

requirements of natural justice.”>2

| teakeadifferent view. Thecontrd of public power by the courtsthrough judicid review isand dways
has been a condiitutional metter. Prior to the adoption of the interim Condlitution this control was
exerdsd by the courts through the gpplication of common law conditutiond prindples Since the
adoption of the interim Condlitution such control has been regulated by the Condtitution which contains
express provisonsdeding with thesemetters. Thecommon law prindplesthat previoudy provided the
groundsfor judicid review of public power have been subsumed under the Condlitution, and in sofar
as they might continue to be rdevant to judidd review, they gain thar force from the Condtitution. In
thejudiad review of public power, the two are intertwined and do not conditute separate concepts.

| ded more fully with thisbdow.

52 Aboven28at 7851 to 786 A.

19



CHASKALSON P
[34] TheSouth AfricaAct™ under which the Union of South Africawas condlituted asaunitary Sate

with four provinces did not ded pedificaly with the power of the courtsto review adminidrative and
other decisons of theexecutive. 1t dedlt with theformd structures of government, mede provison for
the manner and form in which legidation was to be passed, and entrenched provisons protecting
language and franchiserights Powersand functionsthet had previoudy vested in sructures of the four
coloniesthat becamethe Union weretrandiarred to newly created structures. Some executivefunctions
were trandferred to the Governor-General and others to the Governor-Generd in Coundil and to the
Provindd Adminigrators and Executive Counals. A Supreme Court of South Africawas established
with gppdlate and provindd divisons, and exising colonid lawswere continued. The Supreme Court
was to have the jurisdiction previoudy vested in the corresponding courts of the four colonies as well
as jurigdiction in respect of cases where the vdidity of a provincid ordinance was questioned.>
Subgantive conditutiond law prindiples governing the reaionship between the various ams of

government, however, were not expresdy induded inthisAct.

[35] However, ashad beenthe caseunder colonid law, Slencesinthe conditutiona order thet were
not covered by the South Africa Act or by other legidation continued to be regulated by common law

conditutiond prindples Themog important of theseweretheruleof law, the supremecy of Parliament

and the prerogdtive.
s South AfricaAct, 1909.
> S98(3) of the South AfricaAct, 1909.
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[36] Theprerogativeisadoctrineaf Englishlaw and, asthe Appdlate Divison pointed outin Sachs
v Donges N.O.,>® questions concerning the prerogative were governed in South Africaby principles

of English law. Lord Denning has described the prerogetive as

“adiscretionary power exercisable by the executive government for the public good, in
certain spheres of governmenta activity for which the law has made no provison . . .
The law does not interfere with the proper exercise of the discretion by the executivein
those situations: but it can set limits by defining the bounds of the activity: and it can
intervene if the discretion is exercised improperly or mistakenly. That is a fundamental

principle of our constitution.”*®

[37] The exerdse of public power was regulated by the courts through the judicid review of
legidative and executive action. Thiswasdoneby goplying condiitutiond principlesof thecommonlaw,
induding the supremecy of Paliament and the rule of law. The latter hed a subdantive aswell as a
procedura content that gave rise to what courtsreferred to asfundamentd rights>” but because of the
countervailing conditutiond principle of the supremacy of Parliament, the fundamentd rights could be,

and frequently were, eroded or exduded by legidation.

[38] Judidd review served the purpose of endbling courts, whilst recognisng the supremecy of

% 1950 (2) SA 265 (A) at 288.
6 Laker Airways Ltd. v Department of Trade [1977] 1 QB 643 & 705 B-C.
57 See para39 below. SeealsoRv Sabbert and Another 1956 (4) SA 18 (T) a 21 G; Rv Heyns and Others

1959 (3) SA 634 (A) at 637 D-E; Mandela v Minister of Prisons1983 (1) SA 938 (A) at 959 G-H; Omar and
Others v Minister of Law and Order and Others; Fani and Others v Minister of Law and Order and
Others; State President and Othersv Bill 1987 (3) SA 859 (A) at 893 E-F;Attorney-General, Eastern Cape
v Blom and Another 1988 (4) SA 645 (A) at 662 F-G.
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Parliament, to place condraints upon the exercise of public power. It was a power assarted by the
Endlishcourtsaspart of their common law jurisdiction. Our courtsdid the same*® and the devel opment
of adminigrativelaw in South Africawas muchinfluenced by the devel opmentsin England. Asaresult

our courts have frequently sought guidance from English law on this subject.™

[39] According to de Smith, Woodlf and Jowdl:

“[T]he standards applied by the courtsin judicia review must ultimately be justified by
conditutiona principles, which govern the proper exercise of public power in any
democracy. Thisis so irrespective of whether the principles are set out in a formal,
written document. The sovereignty or supremacy of Parliament is one such principle,
which accords primacy to laws enacted by the elected legidature. The rule of law is
another such principle of the greatest importance. It acts as a constraint upon the
exercise of al power. The scope of the rule of law is broad. It has managed to judtify
—albeit not dways explicitly— a great ded of the specific content of judicia review,
such as the requirements that laws as enacted by Parliament be faithfully executed by
officials; that orders of court should be obeyed; that individuas wishing to enforce the
law should have reasonable access to the courts; that no person should be condemned
unheard, and that power should not be arbitrarily exercised. In addition, the rule of law
embraces some interna qualities of al public law: that it should be certain, that is,
ascertainable in advance so asto be predictable and not retrospective in its operation; and
that it be applied equaly, without unjudtifiable differentiation.

Other congtitutiona principles are perhapsless clearly identified but neverthelessinvolve

features inherent in a democratic state.  These include the requirements of political

8 Johannesburg Consolidated I nvestments Co. v Johannesburg Town Council 1903 TS 111 at 115.

59 See the comments of Corbett CJinDu Preez and Another v Truth and Reconciliation Commission 1997

(3) SA 204 (A) from 231 H.
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participation, equdity of treatment and freedom of expression.

A constitutional principle achieves practical effect as a constraint upon the exercise of

al public power. Wherethe principleisviolated it isenforced by the courts which define

and articulate its precise content.” %

To the same effect, Boulle, Harris and Hoexter sate thet:

“The basic judtification for judicia review of administrative action originates in the
condtitution. In the congtitutiona state there are, by definition, lega limitsto power, and
the courts are bestowed with judicia authority, which incorporates the competence to

determine the legality of various activities, including those of public authorities.”

[40] This method of contralling public power was nat afected by the Conditutions of 1961 and
1983. The 1961 Condtitution provided in specific termsthat Parliament was supremeand that no court
hed jurisdiction to enquire into or pronounce upon the vdidity of an Act of Parliament, other than one
relaing to the entrenched language rights®? The 1983 Condtitution dso entrenched the supremacy of
Parliament, though it made provison for courts to have jurisdiction in repect of questions rdating to
the pedific requirements of the Condtitution.®® This however, hasbeen fundamentaly chenged by our
new conditutiond order. Wenow haveadetalled written Conditution. 1t expresdy rgectsthedoctrine

of the supremecy of Parliament, but incorporates other common law condtitutiond principles and gives

€0 De Smith, Woolf & Jowell Judicial Review of Administrative Action 5 ed (Sweet & Maxwell, London 1995)

at 14-15 (footnotes omitted).

61 Boulle, Harris and Hoexter Constitutional and Administrative Law: Basic Principles (Juta, Cape Town

1989) at 98. See also Baxter Administrative Law (Juta, Cape Town 1984) at 51.
62 S59 of the Republic of South Africa Constitution Act, 32 of 1961.

63 S34(2)(a) and s 34(3) of the Republic of South Africa Constitution Act, 110 of 1983.
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them greeter substance than they previoudy had. Therule of law is spedificaly dedared to be one of

the foundationd vaues of the congtitutiond order,** fundamentd rightsareidentified and entrenched
and provison is mede for the contrdl of public power induding judiad review of dl legidation and

conduct inconggent with the Condtitution.®®

[41] Powers that were previoudy regulated by the common law under the prerogative and the
principles developed by the courts to contral the exercise of public power are now regulated by the
Condiitution. Thus, in President of the Republic of South Africa and Another v Hugo®’ the
power of the President to pardon or reprieve offenders had to be dedlt with under section 82(1) of the
interim Condtitution, and not under the prerogative of the common law. In Fedsur e, the question of
legdlity hed to be dedt with under the Condtitution and not under the common law prindiple of ultra
vires® InSarfu 3 the Presdent’ s power to gppoint acommisson and the exercise of thet power hed
to be dedlt with under section 84(2) of the 1996 Constitution and the doctrine of legdlity, and not under

the common law prindiples of prerogative and adminidrative law.®

64 S 1(c) of the Constitution.

& Chapter 2 of the Constitution.

6 S172(1) of the Constitution provides:
“When deciding a constitutional matter within its power, a court —
@ must declare that any law or conduct that is inconsistent with the
Constitutionisinvalid to the extent of itsinconsistency; . . .”

o7 1997 (4) SA 1 (CC); 1997 (6) BCLR 708 (CC).
68 Aboven 18.
69 Above n 23.
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[42] IntheContainer Logistics caseit wassad:

“No doubt administrative action which is not in accordance with the behests of the
empowering legidation is unlawful and therefore unconstitutional, and action which does
not meet the requirements of natural justice is procedurally unfair and therefore equally
uncondtitutional. But, athough it is difficult to conceive of a case where the question of
legality cannot ultimately be reduced to a question of constitutionality, it does not follow
that the common-law grounds for review have ceased to exist. What is lawful and
procedurdly fair within the purview of s 24 is for the Courts to decide and | have little

doubt that, to the extent that there is no inconsistency with the Constitution, the common

law grounds for review were intended to remain intact.” °

[43] Mr Bertdsmann, relying on this decison, contended that common law grounds of review can
be relied upon by alitigant, and if thisis done, the matter must then be trested as a.common law matter
and not a condtitutiond matter. That, it was submitted, iswhat happened in the present case, and the
order made by the Full Bench consequently does not condtitute an order of condtitutiond invdidity

within the meaning of section 172(2)(a) of the Conditution.

[44] | cannot acoept this contention which treats the common law as a body of law separate and
didinct from the Condtitution. There are not two systems of law, eech deding with the same subject
metter, each having Smilar requirements, each operating in its own fidd with its own highest court.
Thereisonly one sysem of law. Itisshaped by the Conditution whichisthe supremelaw, and dl law,

induding the common law, derivesitsforce from the Conditution and issubject to congtitutiona contral.

7 Per Hefer JA, above n 28 at para 20 D-E.
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[45] Whild thereisno bright line between public and private law, adminigrative law, which forms
the core of public law, occupiesaspecid placein our jurigorudence. Itisanincdent of the separation
of powers under which courts regulate and control the exercise of public power by the other branches
of government. It is built on condtitutiond principles which define the authority of each branch of
government, their inter-reationship and the boundaries between them. Prior to the coming into force
of the interim Condtitution, the common law was “the main crudble’ for the development of these
prindples of condtitutiond law.™ Theinterim Condtitution which cameinto forcein April 1994 wasa
legd watershed. It shifted condtitutiondliam, and with it al aspects of public law, from the redlm of
common law to the prescripts of awritten condtitution whichisthe supremelaw. That isnot to say thet
the prindplesof common law have ceasad to be materid to the devel opment of publiclaw. Thesewdl-
esteblished princples will continue to inform the content of adminidrative law and other aspects of
public law, and will contribute to thar future development. But there has been afundamenta change.
Courts no longer have to daim space and push boundaries to find means of contralling public power.
That contral isvested in them under the Condtitution which definesthe role of the courts, their powers
in relaion to other arms of government, and the condraints subject to which public power hasto be
exercised. Wheress previoudy condtitutiond law formed part of and was deve oped consggtently with
the common law, theroleshave been reversed. The written Condtitution articulates and gives effect to
the governing prindplesof conditutiond law. Evenif the common law conditutiond prinaiplescontinue

to have goplication in mattersnot expresdy dedt with by the Condgtitution, (and that nesd not be decided

n Seethediscussion of thisby Sedley in*“ The Sound of Silence: Constitutional Law Without aConstitution”
(1994) 110 The Law Quarterly Review 270 especially at 291.
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in this case)? the Condtitution is the supreme law and the common law, in s far as it has any

gpplication, must be developed consgtently with it, and subject to conditutional control.

[46] Intermsof section 173 of the Condtitution, the Condtitutiond Court hasthe power “to develop
the common law” in condlitutiond metterswithinitsjurisdiction.” The power of this Court to develop
the common law isadso implidt in section 8(3) of the Condtitution which deds with the gpplication of
the bill of rightsto neturd or juristic persons (dearly aconditutiond matter) and provides that a court
“mugt goply, or if necessary develop, the common law to the extent thet legidation does nat give effect
to thet right”, and “may develop rules of the common law to limit the right, provided that the limitation

isin accordance with section 36(1)."

[47] Inthe Container Logistics case Hefer JA drew atention to section 35(3) of the interim

Condtitution which provided that:

“In the interpretation of any law and the application and devel opment of the common law

and customary law, acourt shall have due regard to the spirit, purport and objects of this

2 The application and development of the common law in so far as it might be applicable would be a

constitutional matter within the jurisdiction of this Court. See below paras 46 and 49.

& S173 provides:
“The Constitutional Court, Supreme Court of Appeal and High Courtshavethe
inherent power to protect and regul ate their own process, and to develop the
common law, taking into account the interests of justice.”
“ S 36(1) makes provision for the limitation of rights. The limitation must be by way of law of general
application and only “to the extent that the limitation is reasonable and justifiable in an open and
democratic society based on human dignity, equality and freedom . . .”
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n75

Chapter.

Commenting on this section and section 33(3)"® he saidk:

“Thereisnoindication in theinterim Constitution of an intention to bring about a Situation
in which, once a Court finds that administrative action was not in accordance with the
empowering legidation or the requirements of natural justice, interference is only
permissible on constitutiona grounds. On the contrary, s 35(3) isa strong indication that
it was the intention, not to abolish any branch of the common law, but to leave it to the
Courtsto bring it into conformity with the spirit, purport and objects of the Bill of Rights.
Section 33(3), which proclaims that the entrenchment of rights shall not be construed as
denying the existence of any other rights conferred by common law which are not

inconsistent with the Bill of Rights, points the same way.” "’

What section 35(3) and section 33(3) of the interim Condlitution make dlear is that the

Condtitution was not intended to be an exhaudive code of dl rights that exist under our law. The

reference in section 33(3) of the interim Condtitution and section 39(3) of the 1996 Condlitution isto

75

76

77

A similar provision is contained in s 39(2) of the 1996 Constitution. S39(2) provides:
“When interpreting any legislation, and when devel oping the common law or
customary law, every court, tribunal or forum must promote the spirit, purport
and objects of the Bill of Rights.”

S 33(3) of the interim Constitution provided:
“Theentrenchment of therightsin termsof this Chapter shall not be construed
as denying the existence of any other rights or freedoms recognised or
conferred by common law, customary law or legislation to the extent that they
are not inconsistent with this Chapter.”

S 39(3) of the 1996 Constitution is to the same effect. It provides:
“TheBill of Rightsdoes not deny the existence of any other rights or freedoms
that are recognised or conferred by common law, customary law or legislation,
to the extent that they are consistent with the Bill.”

Aboven 28 at 786.
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“other rights’, and nat to rights endhrined in the respective Condiitutions themsdves: That there are
rights beyond those expresdy mentioned in the Condtitution does not mean that there are two systems
of law. Nor would thisfallow from thereferencein saction 35(3) of theinterim Condtitution and section
39(2) of the 1996 Condtitution to the development of the common law. The common law supplements
the provisons of the written Congtitution but derivesitsforcefromit. 1t must be developed to fulfil the
purposes of the Conditution and the legd order thet it prodaims — thus, the command thet law be
developed and interpreted by the courts to promote the “spirit, purport and objects of the Bill of
Rights” This enaures that the common law will evalve within the framework of the Conditution
conggently with the basc norms of the legd order thet it establishes There is, however, only one
sydem of law and within thet system the Condtitutionisthe supreme law with which dl other lav must

comply.

[50] Wha would have been ultravires under the common law by reason of afunctionary exceeding
adatutory power isinvaid under the Conditution according to the doctrine of legdity. Inthisrespedt,
at lesdt, condiitutiond law and common law are intertwined and there can be no difference between
them. Thesameistrueof conditutiond law and common law in respect of the vaidity of adminidrative

decisonswithin the purview of section 24 of theinterim Condlitution.”® What is“lanvful adminidrative

Section 24 provides:
“Every person shall have the right to —

(a) lawful administrative action where any of hisor her rightsor interests
is affected or threatened;

(b) procedurally fair administrative action where any of hisor her rights
or legitimate expectationsis affected or threatened;

(c) be furnished with reasons in writing for administrative action which

affects any of hisor her rightsor interestsunlessthereasonsfor such
action have been made public; and
(d) administrative action which is justifiable in relation to the reasons
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action,” “procedurdly fair adminidrative action” and adminidrative action “judtifidble in reaion to the
ressons givenfor it,” cannot mean onething under the Conditution, and ancther thing under thecommon

law.

[51]  Although the common law remans rdevant to this process, judicd review of the exerdse of
public power isaconditutiond matter that takes place under the Conditution and in accordance with
itsprovisons. Section 167(3)(c) of the Condtitution providesthet the Congtitutiond Court “makesthe
find decison whether amatter isaconditutiona matter”. ThisCourt therefore hasthe power to protect
itsown juridiction, and isunder acondtitutiona duty to do so. One of itsdutiesisto determinefindly
whether public power has been exerased lawfully. It would befaling initsduty if it wereto hold thet

an issue concerning the vdidity of the exerdise of public power isbeyond itsjurisdiction.

[52] Mr Bertdamann contended, however, that even if the quedion of the vdidity of the
Prodlamation did rase a conditutiond issue, it was one that did not fal within the ambit of section
172(2)(a) of the Condtitution. Heargued that section 172(2)(a) of the Condtitution should be congrued

narrowly o asto embrace only that conduct of the Presdent expressy provided for in the Condiitution.

[53] Inorder to congtrue section 172(2)(a) it is necessary to have regard to the reasons why the

given for it where any of hisor her rightsis affected or threatened.”
This provision was retained in terms of item 23(2)(b) of schedule 6 to the 1996 Constitution as a
transitional provision.
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Conditutiond Court was etablished, its place in the conditutiond order, its powers under the

Condtitution, and the purpose that section 172(2)(a) serves.

[54] The new conditutiona order introduced by the interim Condiitution in 1994 and completed
when the “find” Condtitution was adopted by the Condiitutiond Assambly in 1996, made a complete
break fromthepadt. Thiswasdaed dearly and doquently by Mahomed Jin Sv Makwanyane and

Another asfollows

“In some countries the Constitution only formalises, in a lega instrument, a historical
consensus of vaues and aspirations evolved incrementally from a stable and unbroken
past to accommodate the needs of the future. The South African Congtitution is
different: it retains from the past only what is defensible and represents a decisive break
from, and a ringing rejection of, that part of the past which is disgracefully racist,
authoritarian, insular, and repressive, and a vigorous identification of and commitment to
a democratic, universalistic, caring and aspirationaly egditarian ethos expresdy
articulatedin the Constitution. The contrast between the past which it repudiates and the

future to which it seeks to commit the nation is stark and dramatic.” ”®

[55] The Conditutiond Court occupies a specid place in this new condtitutiond order. It was
edablished as part of that order asanew court with no linksto the padt, to bethe the highest court in
respect of dl conditutiond matters, and as such, the guardian of our Condiitution. It congstsof deven
membersand unlikeother courts, Stsen banc, which ensuresthét theviewsof dl itsmembersaretaken

into account when decisons are made. The Conditution contains specid provisons dedling with the

& 1995 (3) SA 391 (CC); 1995 (6) BCLR 665 at para 262.
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meanner in which the judges of this Court areto be appointed®® and their tenure®* which are different to

the provisons dedling with other judicd officers It has exdusive jurisdiction in respect of certain
condtitutiona matters,®? and makesthefina decigon on those condtitutiond mattersthet are dso within

the jurisdiction of other courts®

[56] Thisisthe context within which section 172(2)(a) providesthat anorder made by the SCA, a
High Court or acourt of milar datus “concarning the conditutiond vdidity of an Act of Paliament,
aprovindd Act or any conduct of the Presdent” has no force unless confirmed by the Conditutiona
Court. The section is concerned with the law making acts of the legidatures at the two highest levels
and the conduct of the Presdent, who as head of date and head of the executive is the highest

functionary withinthegate. Theuseof thewords*any conduct” of the Presdent showsthat thesection

8 S 174 and s 175. Appointments of Constitutional Court judges are made by the President from a list

prepared by the Judicial Service Commission. The list must contain three names morethan the number of
appointments to be made. Before making the appointment, the President must consult the President of the
Constitutional Court and the leaders of parties represented in the National Assembly. Other judges are
appointed on the adviceof the Judicial Service Commission. Special provisionspertainto the appoi ntment
of the President and Deputy President of the Constitutional Court, the Chief Justice and Deputy Chief
Justice and acting judges of the Constitutional Court.

81 S176(1) and (2). A Constitutional Court judgeisappointed for anon-renewableterm of 12 years, but must

retire at the age of 70. Other judges hold office until discharged from active servicein terms of an Act of

Parliament.
82 S167(4). Seeaboven4l.
8 S 167 (3) provides:
“The Constitutional Court -
€ isthe highest court in all constitutional matters;
(b) may decide only constitutional matters, and issues connected with
decisions on constitutional matters; and
(c) makes thefinal decision whether amatter isaconstitutional matter or
whether an issue is connected with a decision on a constitutional
matter.”
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is to be given awide meaning as far as the conduct of the Presdent is concerned.  The gpparent
purpose of the section isto ensure thet this Court, asthe highest court in condiitutiond matters, should
control dedarations of condtitutiond invaidity made againg the highest organs of dae. That purpose
would be defeated if an issue concerning the legdity of conduct of the Presdent, which raises a
conditutiond issue of congderable importance, could be characterisad as nat fdling within section

172(2)(a), and thereby removed from the controlling power of this Court under thet section.

[57] | amaccordingly of the opinion thet the submisson made onbehdf of the Presdent is correct
and that the decison of the Full Bench is subject to confirmation by this Court in terms of section

172(2)(d) of the Constitution.

The validity of the President’ s decision

[58] TheAct places no express gatutory condraints on the time within which the Presdent should
bring it into force, or the drcumdtances to be taken into account by the Presdent in doing so. The AUl
Bench hdd that it was dearly implied that the authority thet vested in the Presdent to bring the Act into

operation

“. .. would not be exercised before the necessary steps had been taken to ensure that
the Act could be implemented once it had been put into effect.”8*

Thefacts, s0it washdd, showed that this precondition had not been sttidfied. The Presdent’ sdecison

was accordingly invaid and had to be st asde.

84 Above n 13 at 797-8; see also above para 13.
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[59] | agres, though for somewhat different reasons, with the order mede by the Full Bench. | will

ded withthisbdow. But firg, | congder it necessary to refer to the content of the Act itsdf aswel as

the content of the legidation it saeksto replace, the 1965 Act.

[60] According toitslong title, the 1965 Act was intended

“[t]o provide for the registration of medicinesintended for human and for animal use, for
the registration of medical devices, for the establishment of aMedicines Control Council,
for the control of medicines, Scheduled substances and medical devices and for matters
incidental thereto.”

Apart from providing for the formation of the Medianes Control Coundil and for cartain andllary and
procedurd matters, the 1965 Act essantidly regulates and controls medicines. It contains a detailed
and complex st of provisons encgpsulated in section 22A that regulates the possesson, use, sale,

manufacture, import, export, cultivation and/or collection of various scheduled substances.

[61] Themedidnd substancesregulated arelisted in schedules 1-9 of the 1965 Act which run over
30 pages A sgnificant number of subgtances are regulated in thisway. The schedules indude, for
example, arsenic, beladonna dkaoids, codene, fluorides, insulin, cddtriol, cadum dobeslate,
drychnine and nicocodine. The schedules underpin the prohibition of the sde, possession or use of
substances except in accordance with the conditions prescribed. The 1965 Act wasessantid to protect
the wdfare of the public and to prevent trading in dangerous substancesin uncontrolled arcumsances.

AsKriggler AJA noted in Administrator, Cape v Raats Rontgen & Vermeulen (Pty) Ltd
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“Manifestly the Act was put on the statute book to protect the citizenry at large.
Substances for the treatment of human ailments are as old as mankind itself; so are
poisons and quacks. The technological explosion of the twentieth century brought in its
wake aflood of pharmaceuticals unknown before and incomprehensible to most. The
man in the street — and indeed many medica practitioners — could not cope with the
cornucopian outpourings of the world-wide network of inventors and manufacturers of
medicines. Moreover, the marvels of advertising, marketing and distribution brought such
fruits within the grasp of the genera public. Hence an Act designed, as the long title

emphasises, to register and control medicines.”

[62] TheAct which the Presdent purported to bring into force by the Prodlamation is intended to

replace the 1965 Act. Itslong title datesthat itsaim s

“[t]o provide for the regulation and registration of medicinesintended for human and for
anima use; for the regulation and registration of medical devices; for the establishment
of the South African Medicines and Medica Devices Regulatory Authority; for the
control of orthodox medicines, complementary medicines, veterinary medicines,
scheduled substances and medical devices, for the control of persons who may
compound and dispense orthodox medicines, complementary medicines and veterinary
medicines, for the repeal of the Medicines and Related Substances Control Act, 1965;
the amendment of the Fertilizers, Farm Feeds, Agricultural Remedies and Stock
Remedies Act, 1947; and for mattersincidental thereto.”

[63] Subject to certain saving provisons, section 50 of the Act providesfor the reped of the 1965

Acd smultaneoudy with the commencement of the Act. Prodamation R49, if vdid, would therefore

& 1992 (1) SA 245 (A) a 254 B-D. SeealsoMistry v Interim National Medical and Dental Council of South
Africa and Others 1998 (4) SA 1127 (CC); 1998 (7) BCLR 880 (CC) a para 10.
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both bring the new Act into force and reped the 1965 Act.

[64] TheAct controls medicind substances and medicd devices: Section 31 (which is equivaent
to section 22A of the 1965 Act) prohibitsthe sale, possesson or manufacture of medicing substances
listed in the schedul es exoegpt in accordance with the prescribed conditions. The prohibitions contained
insection 31 therefore reguire the existence of schedulesto be operative. Without such schedules the

cimind prohibitions are meaningless and ineffective.

[65] However, the schedulesuponwhichthe prohibitionsare based arenot part of the Act. Section
31(2)(b) empowers the Minider to prescribe schedules that she deems necessry upon the
recommendation of the Authority. The Minider hed nat, a the time the Act cameinto force, brought
the schedulesinto exigence. Thenet result wasthat if the Act was bought into force by the Presdent’s
Prodamation, and the 1965 Act Smultaneoudy repedled, al potentialy dangerous substances described
in cchedules 1 - 9 of the 1965 Act would have become unregulated. Theat would have hed very serious
conseguences. These are destribed in the affidavit made by the Director-Generd of Hedlth in these

proceadings asfallows

“The absence of an effective regulatory system may create the opportunity for medicines
to be traded freely, whatever their strength, content and effect. Thereis also the danger
that drug peddlers, pushers and users would exploit the opportunity and interpret the
dtuation as one which alows them to fredly trade, deliver, sdll and use medicines and

other substances.

The effectiveness of the Drugs and Drug Trafficking Act, 140 of 1992, will be serioudy
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reduced because of the absence of Schedules in the medicine regulatory regime . . .
There is dso a possibility that the pharmaceutical industry will be left in an unregulated

environment which may rapidly descend into chaos. The danger to South Africa as a

whole can hardly be over-emphasised.”

[66] Itisnot dear why the scheduleswerenot put in place beforethe promulgation of the Act. This
could have been done by the Miniger prior to promulgatior?® under the provisons of section 14 of the

Interpretation Act®” which provides

“Where alaw confers a power

(b) to make, grant or issue any instrument, order, warrant, scheme, letters

patent, rules, regulations or by-laws; or

(e to do any other act or thing for the purpose of the law,
that power may, unless the contrary intention appears, be exercised at any time after the passing
of the law so far as may be necessary for the purpose of bringing the law into operation at the

commencement thereof . . .”

[67] TheAct requiresthe schedulesto bemadeby way of regulaion.® It dsorequirestheMinigter,
in prescribing the schedules, to act on the recommendation of the Authority, a new inditution to be
edablished under the Act. This provison would not, however, have prevented the Minister from

prescribing schedules before the date the Act was brought into force. Section 50(4) of the Act makes

8 Seein thisregard R v Magana 1961 (2) SA 654 (T).

87 Act 33 of 1957.

88 S 31 read with s 1 of the Act.
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it plan thet the Medianes Control Coundil, abody established interms of the 1965 Act, must perform

the functions of the governing board of the Authority until the Authority itsdlf is esablished. The
Minigter could therefore have mede schedul es upon the advice of the Medicines Control Coundll before
the Act washbrought intoforce. If thished been done, theggpin theregulatory regimewould have been

avoided.

[68] ThededdontobringtheAct into force before the regulaiory framework wasin place, viewed
objectivdy, is explicable only on the grounds of error. Thereis no digpute about this. Although the
Presdent did not himsdf make an affidavit, this averment is mede spedificaly in the founding ffidavit
lodged on behdf of the Presdent and the other gpplicants. 1t isdated thet asaresult of an error made
by dffiadsin the Department of Hedlth, the Presdent and the Minister were brought under the bona
fide but migtaken beief that it would be gppropriate to bring the Act into operation. They were
unaware of the serious flaws thet exised and became aware of them only after the Prodametion had

been issued. It was sated that the Presdent

“would not have exercised his discretion to proclaim Act 132 of 1998 had he been aware

of the administrative flaws which had occurred.”

Neither the Presdent nor the Minister sought to contradict this averment, which isthe only ressoneble

explanation for what heppened.

[69] TheRul Bend sfinding thet the power vested in the President to bring the Act into operation

hed to be exercised within the limits of the authority conferred by the Act, and thet the Presdent hed
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faled to do s, rasesthe issue of judiciahility.

[70] Courtsin other juridictions have shown arductance to review the exerdse of such dedsons
ancethey aredosdy rdaed tothelegidative process. Thus, inRe Criminal LawAmendment Act,

1968-69 the mgority judgment of the Supreme Court of Canedasad:

“if we accept, as| do, that s. 120 gives the Privy Council the power to proclaim or not to
proclaim various subsections . . ., then that is the end of the matter; this Court cannot

examine the way in which this power is exercised.”®®

[71] InRv Secretary of Sate for the Home Department ex parte Fire Brigade Union
& Others,* Parliament had enacted | egidation making provison for astatutory compensation scheme,
and empowered the Home Secretary to bring it into forceon aday ashe“may . . . gopoint”. Instead
of bringing the legidation into force the Home Secrdary etablished anon-datutory schemethet could
not coexigt with the satutory scheme. Inthisdecison, referred to by the Full Bench initsjudgment, the
House of Lords had to decide whether the conduct of the Home Secretary thet in effect prevented him
from bringing legidation into force was unlavful and subject to judicid review. This question was
congdered by ten judgesin the three courts through which the case passed. Five of the judges were
unwilling to review the conduct of the Home Secretary. Bt fivee, induding threein the House of Lords,

held thet there were grounds on which the conduct preventing the Home Secretary from exerdsing the

8 (1970) 10 DLR (3d) 699 (SCC) at 712. There were dissents in this case, but they were on the question

whether sub-sections could be brought into force piecemeal.

© [1995] 2 AC 513 (HL).
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power conferred on him should be dedared to be unlawful and in abuse of his power.

[72] Lord Kath, one of the dissenting judgesin that case, described a provison empowering the
Saoretary of State to determine when legidation should be brought into force, as caling for a palitica
decison that gave rise to aduty to Parliament but not to the public a large. Hewas of the opinion thet

for acourt to intervene in any drcumgtances in ametter concarmning the exerdise of such power

“would represent an unwarrantable intrusion by the court into the political fiedld and a

usurpation of the power of Parliament.”

[73] Themgority of the House of Lords, however, took adifferent view, holding thet inthe pecid
drcumgtances of that case the conduct of the Home Secretary was open to review on the groundsthet
he hed acted unlawfully in putting in place messuresthat would prevent him from exerdsng the Satutory

power that had been vested in him by Parliament.

[74]  Lord Browne-Wilkinson, one of the mgority, was careful to confine the decison to the facts

of the case. He said that a Court would not ordinarily direct aMinigter to bring an Act into force

“[I7t would be most undesirable that . . . the court should intervene in the legidative
process by requiring an Act of Parliament to be brought into effect. That would befor
the courts to tread dangeroudy close to the area over which parliament enjoys exclusive
jurigdiction, namely the making of legidation. In the absence of clear statutory words
imposing a clear statutory duty, in my judgment the court should hesitate long before

o Id at 546 D. Seealso similar views expressed by Lord Mustill at 562 D-G.
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holding that such aprovision . .. imposesalegaly enforceable duty on the Secretary of
State.” %

[75] InAK Roy v Union of India® various amendments to the Condtitution had been passed by
the Parliament of India subject to the condition that they would be brought into force & a dete to be
determined by thegovernment. Thegovernment brought somebut nat dl of theamendmentsintoforce.
Onethat had not been brought into force was of consderable importance and anorder was sought to
compe the government to bring that amendment into force. The case came before the Supreme Court
of Indiatwo and ahdf yearsafter theamendments had been passed by Parlliament. Themgority of the
court dedined to order the government to bring the amendment into force. Writing for the mgority

Chandrachud CJsad:

“The Parliament having left to the unfettered judgment of the Centra Government the
guestion asregardsthetimefor bringing the provisions of the 44" Amendment into force,
it is not for the court to compel the government to do that which, according to the

mandate of the Parliament, liesin its discretion to do when it considers it opportune to do
it.” %4

The judgment goes on to Sate that in the aasence of objective norms prescribed by the legidation for

the exerdse of the power to bring the amendment into force, acourt would not ordinarily subdtitute its

judgment for thet of the government.
9 Id at 550 G-H.

% (1982) 1 SCC 271.

94

Id at para51. The facts in Roy are closer to the facts in the Fire Brigade case than to the facts of the
present case. In the dissenting judgements, aminority of the court said that constitutional amendments
had to be brought into force within areasonable time, and that areasonabl e timefor doing so had el apsed.
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[76] Thefact that objective norms are not expresdy prescribed in an Act for theexerdise of such a
power by the Presdent, and thet a court will not ordinarily subditute its judgment for thet of the
Presdent in such cases, does not, however, mean that adecison by the Presdent to bring the Act into
force can never be subject to review by acourt. Powers are not conferred in the abstract. They are
intended to serve a particular purpose. That purpose can be discerned from the legidation that isthe
source of the power and this ordinarily places limits upon the manner in which it is to be exerdisad *®
If those limitsare transgressad a court is entitled to intervene and set the decison asde. | ded later in
more detall with the purpose for which the power to decide when the Act should be brought into force
wasgiventothe Presdent. At thisdageit isaufficent to say thet inmy view that purposewasto bring
the Act into force when the President consdered it gppropriate to do so. That cdled for a politica
judgment by the Presdent that had to be made conastently with that purpose and the requirements of

the Conditution.

[77] InRussell v The Queen® the Privy Coundil hed to condder a provison of an Act of the
Paliament of Canadathet provided thet it would be gpplicableonly in those counties or dtiesin Canada
where amgority of the dectorate gave thar goprovad to the Act. A contention thet this amounted to
addegation of legiddtive power to the dectors of the aties and counties concerned was rgjected. It

was hdd:

“The short answer to this objection is that the Act does not delegate any legidative

% Cf Sv Manelis 1965 (1) SA 748 (A) at 755 H.
% [1882] AC 829 (PC).
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powerswhatever. It containswithinitself thewholelegidation on the matterswith which
it deals. The provision that certain parts of the Act shal comeinto operation only on the
petition of a majority of electors does not confer on these persons power to legidate.
Parliament itself enactsthe condition and everything which isto follow upon the condition
being fulfilled.” %’

[78] Thesamegopliestothededson of the Presdent inthe presant case. The Act wasinchoaein
the sense that it would come into operation only when the Presdent so determined. In bringing thelaw
into operation the Presdent exercised a power conferred upon him by Paliament that had the
conseguence, if vaidy exerased, of fulfilling the condition to whichthe Act was subject. In Sarfu 3,

this Court sad:

“Determining whether an action should be characterised as the implementation of
legidation or the formulation of policy may be difficult. It will, as we have said above,
depend primarily upon the nature of the power. A series of considerations may be
relevant to deciding on which side of the line a particular action falls. The source of the
power, though not necessarily decisive, is arelevant factor. So too is the nature of the
power, its subject matter, whether it involves the exercise of a public duty, and how
closdly it is related on the one hand to policy matters, which are not administrative, and
on the other to the implementation of legidation, which is. While the subject matter of a
power is not relevant to determine whether constitutional review is appropriate, it is
relevant to determine whether the exercise of the power congtitutes administrative action
for the purposes of section 33. Difficult boundaries may have to be drawn in deciding
what should and what should not be characterised as administrative action for the
purposes of section 33. These will need to be drawn carefully in the light of the
provisons of the Constitution and the overall congtitutional purpose of an efficient,

equitable and ethical public administration. This can best be done on a case by case

97 Id at 835.
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basis.”®

[79] Thisisone of those difficult cases The power is derived from legidation and is dose to the
adminigraive process. In my view, however, the decison to bring the law into operation did not
condtitute adminidrative action. \WWhen he purported to exercise the power the Presdent was neither
meking thelaw, nor adminigeringit. Parliament had made the law, and the executive would administer
it once it had been brought into force. The power vested in the President thus lies between the law
meking processand theadminidrativeprocess. Theexerciseof that power reguiresapalitica judgment
asto when the legidaion should be brought into force, adecison thet is necessarily antecedent to the
implementationof thelegidation which comesinto force only whenthe power isexerdsed. Insubstance
the exercise of the power isdoser to the legidaive process then the adminidrative process. If regard
is had to the nature and subject maiter of the power, and the condderations referred to above® it
would bewrong to characterisethe Presdent’ sdecison to bring thelaw into operation asadminidrative
action within the meaning of item 23(2)(b) of the sixth schedule of the Condtitution. It was, however,
the exercise of public power which hed to be carried out lavfully and congstently with the provisons

of the Conditution in so far asthey may be gpplicable to the exercise of such power.

[80] In providing that the Act would only come into force on a date to be determined by the
President, Parliament indicated thet it congdered that it might be ingppropriate to bring the Act into

forceimmediady. It vested inthe Presdent the power to determine the gopropriate timefor thisto be

% Above n 23 at para 143 (footnotes omitted).

% Above from para 70.
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done. Where no criteriahave expresdy been st for such adedsion, | agree with the view expressed
by Sr Thomeas Bingham in hisjudgment in the Court of Appedl intheFire Brigades Unioncase,'®

thet the power to bring legidation into force is one that imposes aduty

“. . . to bring the provisions into force as soon as he might properly judge it to be
appropriate to do so. In making that judgment he would be entitled to have regard to al
relevant factors. These would plainly include the time needed to make preparations and
prepare subordinate legidation [and other matters relevant to the coming into force of

that legidation].”

[81] Thefactorsrdevant to thisdecson do nat in themsdves become juridictiond facts on which
the exerdse of the Presdent’s decison depends. It isfor the Presdent to decide which fectors are
rdlevant, and in the light of those factors to mieke the palitica judgment asto whether it is gppropriate
to bringthe Act into force. The difficulty in the present case isthat the Presdent was wrongly advised

and migtakenly thought it was gppropriate to bring the Act into force.

[82] Tha rasesthe question whether acourt caninterferewith adecison meadein good faith by the
Presdent in the exercise of such apower. A discusson of this question in South Africa prior to the
enactment of theinterim Condtitution usudly began with areference to the much quoted satement from
the judgment of InnesACJin Shidiack v Union Government (Minister of the Interior)'® where

itwassad:

100 Aboven 90 at 520 H.

101 1912 AD 642.
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“Now it is settled law that where amatter is|eft to the discretion or the determination of
apublic officer, and where his discretion has been bona fide exercised or his judgment
bona fide expressed, the Court will not interfere with the result. Not being a judicia
functionary, no appeal or review in the ordinary sense would lie; and if he has duly and
honestly applied himsalf to the question which has been Ieft to his discretion, it is
impossible for a Court of Law either to make him change his mind or to substitute its

conclusion for his own.”192

The judgment goes on to hald that there are drcumgtancesin which

“interference would be possible and right. If for instance such an officer had acted mala
fide or from ulterior and improper motives, if he had not applied his mind to the matter
or exercised his discretion at all, or if he had disregarded the express provisions of a
statute - in such cases the Court might grant relief. But it would be unable to interfere

with adue and honest exercise of discretion, evenif it considered the decision inequitable

or wrong.” 1%

[83] Totheextent that Shidiack reguires public officdsto exeradsethar powersin good fathand
inaccordance with the other requirements mentioned by InnesACJ, it iscondi stent with thefoundationdl
prindple of the rule of law enghrined in our Conditution. The Condtitution, however, requiresmore; it
places further Sgnificant condraints upon the exerdise of public power through the bill of rightsand the

founding prindple enghrining the rule of law.2%*

102 Id at 651.
103 Id at 651-652.
104

See Hugo, above n 67 at para 28; Sarfu 3, above n 23 at para 148.
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[84] InSv Makwanyane,'® Ackermann J characterisad the new congtitutiond order in the
fdlowing tems

“We have moved from a past characterised by much which was arbitrary and unequal
in the operation of the law to a present and afuturein acongtitutional State where State
action must be such that it is capable of being anaysed and justified rationally. Theidea
of the constitutional State presupposes a system whose operation can be rationally tested
againg or in terms of the law. Arbitrariness, by its very nature, is dissonant with these

core concepts of our new constitutional order.”

Smilaly, inPrinsloo v van der Linde and another % thisCourt held that when Parliament enacts
legidation thet differentiates between groups or individuds, it is required to act in arationd manner:

“Inregard to mere differentiation the congtitutional state is expected to act in a rational
manner. It should not regulate in an arbitrary manner or manifest ‘ naked preferences
that serve no legitimate governmenta purpose, for that would beinconsistent with therule

of law and the fundamental premises of the congtitutional state.”

[85] Itisareguirement of theruleof law that theexerase of public power by theexecutive and other
functionaries should nat be arbitrary. Decisons must berationdly reated to the purposefor whichthe
power wasgiven, otherwisethey arein effect arbitrary and inconagent with thisrequirement. It follows
that in order to pass condtitutiona scrutiny the exercise of public power by the executive and other
functionariesmug, a leest, comply with thisrequirement.X” If it does nat, it falsshort of the standards

demanded by our Condiitution for such action.

105 Aboven 79 at para 156.

106 1997 (3) SA 1012 (CC); 1997 (6) BCLR 759 (CC) at para 25.

107 This is an incident of the “culture of justification” described by Mureinik in “A Bridge to Where?
Introducing the Interim Bill of Rights’ (1994) 10 SAJHR 32, which isreferred to in Prinsloo, above n 106.
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[86] The quedion whether adedsonisrationdly rdated to the purpose for which the power was
given cdlsfor an objective enquiry. Otherwise adecigon that, viewed objectivdy, isin fact irrationd,
might pass mugter Imply because the person who took it mistakenly and in good faith believed it to be
raiond. Such a conduson would place form above subgtance, and undermine an important

conditutiond principle

[87] In the present case, the Act was not brought into force with the gppropriate regulatory
infrastructurein exisence or reedy to beput inplace. On the contrary, thefounding affidavit assartsthat

the necessary schedules had not been determined and that the Act was brought into forcein error.

[88] TheDirector-Generd of Hedlth dso dlegesin his fidavit that:

“For the purposes of the present application, it is sufficient to state that the entire
regulatory structure relating to medicines, including veterinary medicines (now intended
to include stock remedies) and the control of such medicines, has been rendered
unworkable by the promulgation of Act 132 of 1998 in this manner. Inasmuch as any of
the regulations may still have some forma vaidity they are not workable. Act 132 of
1998 is a completely new Act with unique and innovative provisions, which were not
previoudy dedlt with in the 1965 Act, even as amended, and the regulations passed in
respect of that Act. The regulations which are intended to be published in terms of Act
132 of 1998, and made in terms of the provisions of Section 48 of that Act, would serve
an essentid purpose in fulfilling the objectives intended by Act 132 of 1998.”

It is not necessary to decide whether this averment is correct, for the absence of the schedules was
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fundamentd.

[89] ThePresdent' sdecisonto bring the Act into operation in such drcumstances cannot befound
to be ojectivey rationd on any basswhatsoever. Thefact that the Presdent misiakenly believed thet
it was gppropriate to bring the Act into force, and acted in good faith in doing so, does not put the
metter beyond the reech of the Court’ spowers of review. What the Condtitution requiresisthet public
power vested in the executive and other functionaries be exerasad in an objectively rationd manner.

Thisthe Presdent manifestly, though through no fault of his own, failed to do.

[90] Rationdity in this sense is a minimum threshold requirement gpplicable to the exerdse of dl
public power by members of the executive and other functionaries  Action thet fails to pass this
threshold isinconagtent with the requirements of our Condtitution, and therefore unlanvful. The setting
of this sandard does not mean that the courts can or should subdtitute their opinions as to what is
agopropriate, for the opinions of those in whom the power has been vested. As long as the purpose
sought to be achieved by the exerdise of public power is within the authority of thefunctionary, and as
long as the functionary’ s decison, viewed objectively, is rationd, a court cannot interfere with the
decison amply because it dissgrees with it, or condders that the power was exercised
ingppropriatey.’® A decisontha isobjectivey irrationd islikdly to bemede only rardy but if thisdoes

occur, a court has the power to intervene and set asde the irrationd decison. Thisissuch acase

108 See Prinsloo above n 106 at para 36 where in a different context it was held that “[a]s long as there is a

rational rel ationship between themethod and object it isirrel evant that the object could have been achieved
inadifferent way.”
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Indeed, no rationd beds for the decison was suggested. On the contrary, the Presdent himsdif

goproached the court urgently, with the support of the Miniger of Hedth and the professond
assodiations mogt directly affected by the Act, contending that afundamenta error hed been made, and
thet the entireregulatory sructurerelaing to medicnesand the control of medicineshad asaresult been
rendered unworkable. In such drcumgtances it would be strange indeed if a court did not have the

power to st agde adecison that isso dearly irraiond.

[91] The Presdent is answerable to Parliament, and Parliament has the power to correct the
decison. But Parliament was nat in sesson a the time because of the pending generd dection, and
congderable cogt and inconvenience would have been occad oned by calling Parliament together onthe
eve of the dection for the sole purpose of reverang the Presdent’s decison.  The fact that another
course might possibly have been open to the gpplicants in the present case does not mean that the
Presdent’s decison was nat judiciable. There might be cases in which a court would decline to
intervene in matters that are properly mettersto be dedt with by the legidature, but thisis not such a

Ccase.

[92] On7 May 1999, an atempt was made by the Miniger of Hedlth to salvage the Stugtion by
purporting to make the schedul es that were published in Government Notice R567.2%° The vdlidiity of
thet action is questioned in the founding affidavit on various grounds.  In the view that | take of the

metter, it isnot necessary to condder theissuesraised inthisregard. It is auffident to say thet the Full

109 See above para6.
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Benchhdd that the schedulesmade by the Minigter wereinvaid. There hasbeen no goped againd thet

part of the order, which isnot subject to confirmation by thiscourt in terms of Section 172(2)(a) of the

Condtitution.

[93] Theremay possbly becaseswherethemaking of regulationsnecessary to giveeffect toan Act
of Paliament is 50 dosdy rdaed in time and drcumdtance to the promulgetion of the Prodamation
bringing the Act into force, thet they can be treated as being part of asingle process by which the Act
is brought into forcerationdly and conggently with the requirements of the Condiitution. But thisisnot
suchacase, and no one has suggested that thisisthe explanation for the Prod amation having been made

prior to the necessary regulaory infrastructure being in place

[94] The gpplicants acted promptly in coming to court and there is nothing to suggest thet any
legitimeate interest of any member of the public has been prejudiced by the order made by the Fulll
Bench.'® On the contrary, a failure to confirm the order would have serious consequences for the
contral of medicines and could invalidate actions taken to thet end in terms of the Act since the order
wasmede. There are good reasons for interventionin the presant case and inmy view the order made

by the Full Bench concerning the invdidity of the Prodamation was correct and should be confirmed.

[95] Theorder made by the Full Benchisaccordingly confirmed.

110 In an appropriate case, prejudice could be addressed through the courts’ powers under section 172 (1) of

the Constitution to control a declaration of invalidity by suspending the order, limiting its retrospective
effect, or otherwise making an order that would be just and equitable.
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Langa DP, Ackermann J, Madda J, Mokgoro J, Ngcobo J, O'Regan J, Sachs J, Yacoob Jand

Cameron AJ concur in the judgment of Chaskalson P.

For thefirgt and second gppdlants/
seventhand eghth gpplicants E Betdsmann SC and IMoorcroft indructed by D M

Kisch Inc.

For thefird to sxth gpplicants P Coppen ingructed by the State Attorney, Pretoria
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